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Executive Summary and recommendations
The next periodic review of the EU Regulatory Framework is due to be initiated in May 2014. 1
Additionally, in September 2013, the European Commission tabled a draft Regulation aimed at
achieving a single market for electronic communications 2. When identifying priorities for the future,
it is useful to examine experiences of the past – in particular how the existing framework has been
implemented by Member States, how it has been applied by National Regulatory Authorities (NRAs),
and what outcomes have been achieved in the market.
In this study, we report on the results of a survey of NRAs in the EU + Switzerland conducted during
2012. Responses were received from NRAs in Austria, Belgium, Bulgaria, Czech Republic, Germany,
Denmark, Greece, Spain, France, Hungary, Ireland, Italy, the Netherlands, Poland, Portugal, Sweden,
Slovenia, Switzerland and the UK. The questions included in the online survey 3 covered a range of
subjects including mechanisms to ensure the independence and accountability of NRAs, their
enforcement powers, market access measures including spectrum assignment and rights of way, the
application of regulation based on significant market power (SMP), consumer contracts and
switching procedures, and resulting market structures. The findings are discussed in detail in the
following chapters. The main conclusions are as follows:
Independence of NRAs (see section 2)
•

Following amendments to the EU Framework for Electronic Communications (EU
Framework) in 2009 4, the majority of NRAs have been given full freedom to act
independently of the Government and industry. However, in several countries, the Head of
the NRA may be removed for reasons other than a failure to perform its duties. Government
shareholdings in incumbents including majority shares in Belgium, Slovenia and Switzerland
persist.

Accountability (see section 3)
•

•

The majority of NRAs have procedures in place to ensure the full transparency of their
decisions and allow appropriate consultation. A few countries could benefit from greater
transparency of their work plans and financial accounts.
There is a concern that in some countries the data on which decisions are based may have
been excessively redacted. Overly strict interpretations of confidentiality may undermine
the potential for decisions to be scrutinised by third parties and to be subject to appeal.

1

Article 25 of the Framework Directive (Directive 2002/21/EC) read in conjunction with Article 5 of the Better
Regulation Directive (Directive 2009/140/EC).
2
Proposal for a Regulation of the European Parliament and Council laying down measures concerning the
European single market for electronic communications http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2013:0627:FIN:EN:PDF
3
The online questionnaire is shown in annex 1.
4
Article 3 of the Framework Directive.
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•

•

Annual evaluations from an external impartial body is one mechanism that can help to
ensure the accountability of independent NRAs. This approach is pursued in some countries,
but is not standard practice.
The prevalence of appeals varies widely. In some countries appeals against NRA decisions
are routinely made, whilst in others few or no decisions are appealed. In accordance with
the EU Framework, most of the surveyed countries allow a full judicial review of NRA
decisions, and in most (although not all) cases it is standard practice for the NRA decision to
stand pending appeal. There can however be tensions between the national appeals process
and the Article 7 procedure under the EU Telecommunications Framework, which acts as a
separate review mechanism. In several cases, it appears the views of national courts and the
European Commission on the same NRA decisions may have differed.

Empowerment and enforcement (see section 4)
•

•

•

•

The Recommendation of the European Commission on consistent non-discrimination and
costing methodologies adopted on 11 September 2013 5 puts significant emphasis on
applying strict forms of non-discrimination such as Equivalence of Input (EoI) in the context
of next generation access (NGA). It is therefore of concern that NRAs in Belgium and
Switzerland claim not to have the power to introduce such obligations. Some NRAs also
claim to lack the power to mandate Equivalence of Output (EoO), functional separation
(introduced in 2009 amendments to the EU Framework, or to suspend the launch of
commercial services if they have concerns over lack of compliance with obligations such as
those relating to technical or economic replicability. Ensuring appropriate empowerment of
NRAs in these areas will be important in ensuring that the provisions of the
Recommendation can be followed.
Most NRAs with the power to do so claim to have applied obligations for EoO in relation to
the markets for physical infrastructure access (market 4) and wholesale broadband access
(market 5). In contrast, obligations of EoI are relatively uncommon.
A significant proportion of NRAs still take longer than the 4 month statutory maximum to
resolve disputes. Although complex and ‘exceptional’ cases may require additional time,
procedures which are unduly lengthy can create uncertainty and undermine the
effectiveness of the dispute resolution procedure.
With a few exceptions, most NRAs appear to be adequately staffed to fulfil their duties as
regards market analysis.

Market access mechanisms (see sections 4.5 and 6)
•

•

5

In many countries the procedure for obtaining rights of way appears fragmented and
localised, and the NRA is not involved in the process. This fragmentation remains a serious
problem affecting infrastructure deployment. In contrast, some countries such as Portugal,
have introduced national legislation which facilitates the deployment of infrastructure.
Despite the increasing inter-linkage between fixed and mobile markets, with convergence
and multi-play offers becoming an increasing feature, several of the surveyed NRAs lack full

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:251:0013:0032:En:PDF
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•

•

•

competence over spectrum management. This could make it more difficult to achieve
coherent decisions across fixed and mobile telecoms markets.
In the ten-year period surveyed (2003-2012) a total of 52 assignment events of radio
spectrum have been held, on average 2.9 per country – once every three and a half years.
The majority of these assignments have been for a single spectrum band (31 out of 50).
To facilitate entry, ‘spectrum caps’ were used in 25 out of the 52 radio spectrum assignment
rounds held in the period 2003-2012 (48%). In 8 events ‘set asides’ were used (15%). For 18
assignment events special conditions were reported to facilitate entry, ranging from
excluding operators meeting certain conditions to auctions being accessible for entrants
only.
Most of the 18 NRAs that have provided information on the topic indicate that in their
country the radio frequency bands have been made technology neutral (86 cases out of total
of 108). This was largely realized in the period 2010-2012.

Application of SMP regulation (see section 6)
•

•

•

Accounting separation is routinely required in conjunction with obligations concerning SMP
access in the majority of (although not all) countries. However, only in a few cases are recent
accounts published. In some countries there is no possibility to consult the regulated
accounts. There are also variations in the level of detail provided. The absence of published
accounting data can make it difficult for third parties to verify compliance with obligations
concerning price control and/or the application of margin squeeze tests.
Reference offers have been uniformly mandated for local loop unbundling (LLU). However,
the situation as regards reference offers for NGA access is more variable. As of 2012, several
countries, including Austria, Belgium, Denmark, Ireland, Italy, and the UK had mandated
reference offers for virtual local unbundled access (VULA) or local bitstream 6, whilst fibre
unbundling/ODF access or other forms of fibre access had been mandated in Denmark,
France (terminating segments), Italy (end-to-end) Netherlands, Sweden and Slovenia. As of
2012, several countries had yet to mandate any form of local access to NGA networks.
Notwithstanding the adoption of a Recommendation by the European Commission
concerning advocating that terminating rates be set on the basis of pure LRIC, there remains
a significant difference in rates across different countries. It is not clear whether these
differences reflect true differences in cost in all cases, or are the result of different
applications of or divergences from the recommended methodology.

Consumer contracts and switching (see section 7)
•

Existing legislation mandates a maximum contract period of 24 months. Survey data
suggests that a few countries permitted contract lengths above this period. The European

6

Some countries have mandated virtual local access to NGA-based networks within market 4 of the European
Commission Recommendation on relevant markets (i.e. it is considered in these cases by NRAs that virtual
local access offers the nearest equivalent constituting a substitute to physical local access). Others have
mandated similar products within the downstream wholesale broadband access market (market 5 in the
European Commission Recommendation). The Spanish NRA has mandated a local bitstream on the basis of
NGA (NEBA), but regulation is capped at 30Mbit/s.
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•

Commission has proposed in its Draft Regulation on the ‘Connected Continent’ that
consumer contracts may be terminated after 6 months. As of 2012, just one country –
Denmark – had standard contract lengths of that period. Since the survey was conducted,
Belgium has also adopted a 6 month termination period for consumer contracts.
Relatively few countries meet the obligations laid down in the EU Framework (proposed to
be reinforced in the draft Regulation on a Connected Continent7) that number portability
should not exceed 1 day. There are wide variations in wholesale charges for portability
(ranging from zero to €10) and in the usage of portability.

Market structure and consolidation (see section 8)
•

•

•

Incumbent operators typically retain the highest market share in the provision of retail
broadband according to the data provided, with a typical market share of around 40% 8. The
retail market shares of other providers are typically lower, with second and third placed
operators mostly having shares of between 10-20%. . Market concentration levels in
broadband have been gradually falling in most countries. However, in a few countries
concentration levels increased. Concentration levels in Eastern European broadband
markets tend to be relatively low, but HHI levels for retail broadband above 3,300 were
reported in Austria 9, Belgium, Denmark, Italy, Portugal and Switzerland.
Double and triple play offers combining broadband with telephony and TV constitute an
increasing proportion of the market, with triple play constituting as much as half of all
broadband subscriptions in a few cases. Concentration levels for the provision of triple play
services, which were supplied for a few countries, tend to be slightly higher than those for
broadband in general, although the difference is not significant for most markets which
supplied data. If triple play became a relevant retail product market, which may vary from
one country to the next, one consideration would be the extent to which providers are able
to access content to effectively compete in the provision of retail bundles.
In the countries surveyed, three or four network operators constituted the majority of the
mobile market. Market shares for mobile virtual network operators (MVNOs) and mobile
resellers were relatively low. Mobile markets tend to exhibit structures in which the leading
operator (typically the incumbent) has the highest market share (of around 40% on average),
with subsequent entrants having progressively smaller market shares. Most markets have
experienced gradual reductions in concentration levels. Exceptions are markets such as the
UK in which mergers have occurred.

Usage of access (see section 9)
•

Relatively detailed historic data is available concerning the take-up of access products such
as local loop unbundling (LLU) and bitstream. However, relatively little data is available
concerning the take-up of NGA local access products such as VULA and ODF access. Our

7

Proposal for a Regulation of the European Parliament and Council laying down measures concerning the
European single market for electronic communications http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2013:0627:FIN:EN:PDF
8
Retail fixed broadband market shares for incumbent operators are higher than 50% in Italy and Switzerland.
9
If mobile broadband is also considered, the HHI in Austria would fall below this level.
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•

survey did not reveal significant additional data in this field. It will be important to collect
such data on a consistent basis across Europe in order to assess the relevance and
effectiveness of local access remedies for NGA.
Little data was provided on the use of duct access, despite this remedy being reported by
most NRAs as being applicable either as an SMP remedy in the context of the local physical
access market or on a symmetric basis. The data provided suggests that duct access has
mainly been used (although still to a limited degree) in France, Portugal, Spain and
Switzerland.

The data gathered provides a valuable picture, which reveals many positive experiences of
regulatory practice across the countries surveyed. However, some areas of concern persist. An
overview of our evaluation and recommendations are provided in Table 1 on the following page. The
table can be interpreted as follows:
•
•
•
•

Green: Generally positive outcomes in the surveyed countries
Yellow: Mixed practices
Orange: Several areas of concern
Red: Potential problems noted in a significant number of countries

6

Table 1: An overview of evaluation and recommendations
Topic

Evaluation and comments

Recommendations for
legislative change

Recommendations to
Commission

NRA independence

Positive except for practices for
removal of NRA Heads

Government
shareholdings

High shareholdings remain in some
countries

Transparency

Transparency on work plans and
financial accounts could be
developed. Concerns on excessive
redaction in some cases

Requirements to consult on
annual work plans and report
financial plans in detail in next
Framework Review. Specific
guidance in legislation
concerning the interpretation of
'confidentiality'.

Independent evaluation
of NRA

Practices mixed

Requirement for evaluation by
independent body in Framework
Review.

Appeals

Divergence on mechanisms for
amending annulled decisions.
Confusion over multiple 'appeal'
routes - national appeal vs Article 7

Requirement that NRA be
empowered to amend decisions
annulled by national courts.

Review and clarification needed
on interaction between national
courts and Article 7. Which
takes precedence?

Non-discrimination

Enforcement powers for EoI and
suspension of non-compliant
services lacking in some cases. EoI
and EoO not consistently applied

Clear powers for NRAs in next
Framework Review to impose
EoI. Obligations to impose at
least EoO in relation to a nondiscrimination obligation.

Enforcement of existing legal
provisions concerning powers
to suspend non-compliant
services.

Remit on spectrum

Not all NRAs have full powers over
spectrum management

Requirement for single body (or
for close co-ordination) as
regards regulation of fixed and
mobile telecommunications
including spectrum assignment.

Dispute resolution

Many cases over the 4 month
'deadline'

Consider clarification of
'exceptional circumstances' or
set a deadline of 6 months
without exceptions.

Recommendations to
member states

Recommendations to NRAs

Enforcement of existing
Framework provisions.
Reduce and ultimately
remove shareholdings in
telecoms operators.
National requirements for
publication and consultation
on work plans and financial
plans. Consider limiting the
grounds under which
information may be
objectively considered
confidential to aid
transparency.
Implement regular
evaluations of NRA by
independent body (every 2 to
3 years).
Provide for NRAs to have the
power to amend decisions
annulled on appeal.

Consult annually on work
plans. Practice transparency
concerning financial
accounts. Where legally
possible, align interpretation
on confidentiality with DG
Competition practice.

Ensure NRAs have power to
implement EoI, EoO and
Functional separation in
national legislation.

Review application of nondiscrimination principles to
ensure application of EoI and
EoO as appropriate.

Consider assigning authority
over spectrum that is
dedicated for the provision of
commercial communications
services to NRAs.
Implement systems to ensure
resolution of the vast
majority of disputes within 4
months.
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Topic

Evaluation and comments

Recommendations for
legislative change

Rights of way

Few cases of effective co-ordinated
procedures

Ensure co-ordinated procedures
for rights of way.

Accounting separation

Few cases where current and
detailed separated accounts are
made publicly available

Specific requirements in review
of telecoms framework for
published separated accounts in
given circumstances.

Recommendation on best
practice for accounting
separation, potentially in
conjunction with measures to
ensure economic replicability.

Ensure the preparation and
publication of detailed
separated accounts for
operators with SMP in access
markets.

Reference offers for
access

Consistently available for LLU, but
not for NGA-based access

Harmonised best practice NGAaccess specifications taking
account of different solutions
for example based on local
circumstances or architectures.

Ensure harmonized best
practice implementation for
NGA-based reference offers
where SMP is found.

Termination rates

Considerable progress made, but
gaps persist between charges and
LRIC, and there are wide variations
in LRIC levels

Enforcement under Article 7 of
reference offers for NGA in
countries where this is currently
lacking. Further specification of
access products in conjunction
with BEREC.
Analysis of reasons behind
differences in LRIC calculations.

Consumer contracts

Contract periods in some cases
exceed 24 month limit in existing
legislation and in most cases exceed
the 6 months proposed in
Connected Continent measures

Number portability

Few countries meet 1 day porting
requirement. Wide variations in
wholesale charges

Usage of wholesale
products

Detailed data is available on uptake
of LLU, but not on duct access or
NGA access products
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Recommendations to
Commission

Recommendations to
member states

Recommendations to NRAs

Consider national legislation
to introduce 'one-stop-shops'
for rights of way and coordination of works.

Ensure consistent application
of termination rates in
cooperation with BEREC.

Assess effects of 6 month
termination clauses on market
outcomes for consumers and
the industry.

Limit or eliminate wholesale
charges for porting. Introduce
new provider-led switching

Enforce 1 day porting
requirement.
Collect in conjunction with
Cocom 10 detailed and
comparable data on the usage
of duct access and NGA-based
wholesale access products.

The Communications Committee.
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Put in place mechanisms to
ensure 1 day porting and
'new provider'-led switching.
Collect in conjunction with
Cocom detailed and
comparable data on the
usage of duct access and
NGA-based wholesale access
products.

Collect in conjunction with
Cocom detailed and
comparable data on the
usage of duct access and
NGA-based wholesale access
products.
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1 Context
In 2012, the European Competitive Telecommunications Association (ECTA) 11 commissioned TUDelft,
in collaboration with Ecorys, to undertake a research project to collect data relating to the
telecommunications sector in the European Economic Area + Switzerland and to assess factors
affecting the competitiveness of markets for fixed and mobile electronic communications.
In the context of this exercise, and following consultation with National Regulatory Authorities
(NRAs) and members of ECTA, TUDelft/Ecorys prepared an online questionnaire 12, which was
completed by NRAs in 19 countries, namely Austria, Belgium, Bulgaria, Czech Republic, Germany,
Denmark, Greece, Spain, France, Hungary, Ireland, Italy, the Netherlands, Poland, Portugal, Sweden,
Slovenia, the United Kingdom and Switzerland.
The questionnaire included questions relating to a number of subjects, including the independence
of NRAs and their resourcing, mechanisms to ensure accountability, enforcement capabilities, as well
as market enablers such as procedures to assign radio spectrum, provisions to support switching and
measures introduced in the context of regulation to address significant market power (SMP) under
the EU Framework for Electronic Communications (EU Framework) 13. The questionnaire also
included questions aimed at capturing market outcomes such as the pricing and usage of regulated
wholesale access, and measures for concentration in retail markets for broadband and mobile
services.
Data collected via the questionnaire was complemented with data from publicly available sources
including the European Commission Digital Agenda Scoreboard 14and BEREC 15. Unless otherwise
stated, the data reported derives from NRA questionnaires.
This research paper summarises the main findings from responses to the survey of NRAs and seeks
to draw conclusions from the different regulatory approaches and outcomes in the countries
studied.

11

The European Competitive Telecommunications Association (ECTA) is the pan-European pro-competitive
trade association that represents over 100 of the leading challenger telecoms operators across Europe.
http://www.ectaportal.com/
12
See Annex 1.
13
EU regulatory framework for electronic communications: instruments available at
http://europa.eu/legislation_summaries/information_society/legislative_framework/l24216a_en.htm
14
DG Connect Digital Agenda for Europe scoreboard http://ec.europa.eu/digital-agenda/en/scoreboard
15
Body of European Regulators for Electronic Communications (BEREC) http://berec.europa.eu/. Data
concerning termination rates was drawn from BEREC.
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2 Independence of NRAs
Questions 1 through 10 aim to assess the extent to which NRAs can exercise their duties
independently from the national Government and operators. Questions 1-4 and 7 are based on
Article 3 of the EU Framework Directive which sets conditions inter alia to prevent the head of an
NRA from being unfairly dismissed and to ensure that they may not take instructions from or be
over-ruled by other bodies (apart from appeals bodies) when undertaking their functions in
accordance with EU law. In addition, questions 8-9 ask whether the head of the NRA or its governing
council are permitted to hold political office.
2.1 Independence from Government and stakeholders
Based on the responses to the questionnaire, it appears that the majority of NRAs are able to act
independently within the meaning of Article 3 of the EU Framework Directive. However, in several
countries including the Czech Republic, Germany, Hungary, Netherlands, Poland, Slovenia and
Switzerland, the Head of the NRA may be removed for reasons other than failure to perform its
duties.
In a few countries, the Head of the NRA or Council members are also able to hold political office, in
some cases at regional or national level such as in Denmark 16, France, Sweden, Slovenia and
Switzerland.
2.2 NRA financing
Having an independent source of financing is also important in ensuring that NRAs can operate
without the need to rely on other bodies for funding or to justify their expenditure (other than in the
context of accountability). Article 3 of the EU Framework Directive requires Member States to
ensure that NRAs have adequate financial and human resources to enable them to carry out the
tasks assigned to them. Figure 1 shows a diverse picture for NRA funding with many NRAs relying on
a range of funding sources including state financing, levies from operators and in some cases fees
from penalties and spectrum levies. It is difficult to draw conclusions on this basis because, in the
case of multi-utility NRAs, funding may cover a number of activities beyond telecoms.

16

In Denmark the Head of the NRA is eligible for political office at local and national level. However, if the
Head of the NRA is elected to a political office, he or she will be subject to a scrutiny concerning possible
conflicts of interest according to rules on capacity and disqualification in the Public Administration Act.
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Figure 1: Sources of NRA financing
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2.3 Government shareholdings
While data suggests that most NRAs are independent from Government, in several countries
Governments retain links with the incumbent telecommunications operator through significant
shareholdings, which in a few cases allow effective control. In particular, Governments retained
directly or indirectly, more than 25% share of incumbents in Austria, Belgium, France, Germany,
Sweden, Slovenia and Switzerland. Significant Government shareholdings may raise concerns over
the governance of the sector if the NRA is not sufficiently shielded from Government intervention.
Figure 2: Government shareholdings in incumbent telecommunications operators

17

19

Source: TUDelft/Ecorys NRA survey 2012.
As regards State finances, the survey does not distinguish as to whether levels of funding are decreed by
Government or whether such transfers are made quasi-automatically to cover the costs of the NRA.
19
Source: TUDelft/Ecorys NRA survey 2012.
18
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3 Due process, accountability and regulatory certainty
In order to ensure that independent NRAs follow due process and are incentivised to perform to the
best of their ability, it is important for them to be accountable for both their actions and
expenditure. A number of questions on this subject have been included in the questionnaire.
3.1 Transparency and consultation
Question 15 seeks to assess whether sufficient time has been allowed for third parties to comment
on proposed regulation through a public consultation process in line with Article 6 of the EU
Framework Directive. Question 16 asks whether the data used for the purposes of carrying out
market analyses is published to the maximum extent possible, or is redacted beyond the levels
needed to preserve business confidentiality.
All surveyed NRAs report that they publish regulatory decisions, and most have also adopted best
practice as regards the publication of annual reports and financial statements. However, not all NRAs
publish and consult on their work plans in advance. According to survey responses, NRAs in the
Czech Republic, Greece and Switzerland do not have detailed published work plans. Financial
transparency through the publication of budgets also appears to be lacking in Belgium, Sweden and
Switzerland. Financial transparency is important inter alia, to ensure that, as required by the EU
Authorisation Directive 20, administrative charges levied on undertakings do not exceed the
associated administrative costs.
With regard to transparency on ex-ante regulatory duties, the vast majority of NRAs appear to allow
4 weeks or more for consultation on market analysis decisions, with many allowing considerably
longer periods. However, the NRA in Hungary reported consultation periods of less than 4 weeks,
which may be insufficient to provide an opportunity for effective feedback from stakeholders.
Another concern, which may lead to regulatory uncertainty, relates to the processes which do not
lead to a definitive decision within a reasonable timescale.
The majority of NRAs surveyed observe standards for confidentiality similar to those followed by the
European Commission in its role as competition law enforcer. However, in a number of countries
including Germany, Denmark, and Hungary, stricter criteria are followed leading to greater redaction
of data. Meanwhile, NRAs in Belgium and Sweden claim not to publish data underlying decisions.
Striking the correct balance between transparency and confidentiality is difficult, but important in
ensuring that NRA decisions may be properly scrutinised by third parties and, where appropriate, be
subject to appeal.
3.2 Performance evaluation
Questions 17 and 18 ask whether the NRA’s performance is regularly evaluated by an independent
body. Such an evaluation would not consider specific cases (as is the case with appeals procedures),
but rather whether overall, the NRA is meeting its objectives established under the legislation, and is
providing value for money.
An important finding from the survey is that it is still not standard practice for NRAs to receive a
performance evaluation conducted by an independent body. This practice is followed in Austria,
20

Article 12 of Directive 2002/20/EC as amended.
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Belgium, Spain, Ireland, Italy, the Netherlands, Poland 21, Portugal and Sweden. In other countries
reviews are carried out by non-independent bodies (such as Hungary), are limited to ensuring the
efficient, cost-effective and legal usage of funds (Slovenia), or are not carried out at all.
3.3 Appeals and the Article 7 process
Two other mechanisms are provided for in the EU Framework, which are intended to ensure the
accountability of independent NRAs. Article 4 of the EU Framework Directive seeks to ensure that
there is a right of appeal at national level to an independent body, which may (but is not required to)
be a court. Article 7/7a of the EU Framework Directive requires NRAs to notify draft market analysis
decisions to the European Commission, BEREC and other national regulatory authorities. The
Commission may require, under specific circumstances, the NRA to withdraw a draft measure which
it considers incompatible with the EU Framework. The NRA must take the utmost account of the
comments, and at least in the case of market definitions and SMP assessments, the Commission’s
power in this respect is binding. Question 39 aims to identify the proportion of decisions taken on
market analysis procedures, which have been subject to challenge by the national courts or by the
Article 7 Task Force of the European Commission.
There can be a tension between providing effective appeals mechanisms, which allow a review of
the merits of each case, and ensuring a fair degree of regulatory certainty, which implies that the
decisions of NRAs can be relied upon by the market. As recent experiences have shown, there can
also be tensions between different ‘appeal’ mechanisms if the conclusions of national courts and the
European Commission Article 7 Task Force differ. 22
As regards the national appeals process, a full judicial review of NRA decisions is available in most
countries, but the appeals procedures may fall short of a full review of NRA decisions in Belgium,
Bulgaria, France and Italy. In Belgium, Poland and Switzerland appeals can also have suspending
effect, in contrast with the principles of Article 4 of the EU Framework Directive which suggest that
NRA decisions should normally stand pending the outcome of the appeals process. One area in
which there is significant divergence amongst national approaches concerns the mechanism for
amending decisions which have been fully or partially annulled on appeal. In some cases the court
must ask the NRA to issue a new decision, whilst in some others, the conclusions of the appeal body
can effectively replace those of the NRA.

21

In Poland the independent review is carried out by the Government’s Supreme Audit Office.
E.g. mobile termination rates which were adopted by the Dutch and Irish NRAs, were approved by the
European Commission Article 7 Task Force, but subsequently overturned by the national court.
22
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Table 2: Appeals procedures

Country

23

Q11 Full review of NRA
decisions (yes/no)

Q36 NRA decision stands pending
appeal (yes/not necessarily)

AT
BE
BG
CZ
DE
DK
EL
ES
FR
HU
IE
IT
NL
PL
PT
SE
SI
UK
CH

Green = yes, red = no

As regards the prevalence of appeals and reviews by the Article 7 Task Force, Figure 3 shows that in
the past three years appeals were very frequent or quasi automatic in some jurisdictions.
Notwithstanding the frequency of appeals, most NRA decisions appear to have been upheld by the
courts. However, decisions by the NRA were fully or partially annulled in the Netherlands and
Denmark.
The prevalence of Article 7/7a escalation cases by the European Commission, which are brought
before NRA decisions are finalised, was highest in Poland and the Netherlands. The data does not
reveal the details, but one anomaly of the current EU Framework is that a number of cases which
were not challenged by the Article 7 Taskforce may have nonetheless been considered by the
national appeals body to be in breach of national legislation based on EU law.
Conversely, it is possible that NRAs which have faced negative Recommendations from the Article 7
Task Force, but chosen to maintain their original measures, may have their decisions upheld by
national courts.
23

Source: TUDelft/Ecorys NRA survey 2012.
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The existence of these separate routes for challenging NRA decisions may give rise to uncertainty
over where the ultimate responsibility for decision-making lies.

Figure 3: Prevalence and outcomes of appeals and review by the European Commission 2010-2012

24

24

Source: Appeals data from TUDelft/Ecorys NRA survey 2012 - data was not provided in some cases. Article 7
data from official European Commission records available on CircaBC.
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4 Empowerment and enforcement
A crucial element enabling NRAs to effectively apply the EU Framework is the resources and
enforcement tools at their disposal. An NRA without the necessary staff to fulfil its functions may not
be able to reach robust decisions in a timely manner. Furthermore, the existence of powers to levy
fines or impose exceptional measures, such as functional separation, may also have a deterrent
effect.
Question 34 assesses whether NRAs have competence over spectrum, an important enabler for
mobile provision, which should be considered in the context of other measures to support
competition, investment and consumer welfare in the sector. Questions 40 and 41 aim to assess the
resourcing available to NRAs to fulfil their obligations to perform market analyses, which is one of
their primary tasks under the EU Framework.
Questions 20 through 29 aim to gauge regulatory effectiveness by assessing the degree to which
NRAs are empowered to enforce regulatory decisions, by means of fines, the potential to suspend
the launch of services which are found not to comply with obligations resulting from market
analyses, powers to conduct inspections and to mandate functional separation as an exceptional
measure in case of extensive non-compliance. This section also evaluates the extent to which NRAs
make use of these powers and the timeframes within which they resolve disputes, referred to them
in accordance with dispute resolution procedures under EU law.
Finally, this chapter examines the extent to which simple procedures exist for obtaining rights of
way, an important enabler for infrastructure competition in electronic communications.
4.1 NRA staffing and competence
Table 3 shows the extent to which NRAs have competence over radio spectrum, and the level of
staffing to conduct market analyses required under the EU Framework. It reveals that while the
majority of NRAs now are fully responsible for spectrum, NRAs in Spain and the Netherlands have
little or no competence over spectrum matters.25 A number of NRAs also appear to have relatively
few staff devoted to market analysis assessments.

25

In the UK, Ofcom is responsible for managing civilian (i.e. non-public sector) use of the radio spectrum.
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Table 3: NRA responsibilities and staffing

Country

2627

Q34 NRA control
of access to
spectrum 1) fully; Q 40/41 Staff
devoted to market
2) partially; 3)
minimally; 4) no analyses

AT

2

BE

2

BG

2

CZ

1

DE

1

DK

1

EL

2

ES

4

FR

1

HU

1

IE

1

IT

2

NL

3

PL

1

PT

1

SE

1

SI

1

UK

1

CH

1

9
12
34
56
50
25
14
75
26
35
6
107
9
44
20
109
8
121

Q34: fully=green; partially=yellow; no=red; Q40/41: less than 10 staff=yellow, less than 15 staff = red

Although we did not include questions in the context of this benchmarking exercise, it could be of
interest in the future to understand whether NRAs responsible for telecommunications have duties
in other sectors, such as responsibility for utility regulation, competition law enforcement or
content. The choices made by national Governments on how to allocate and combine regulatory
responsibilities impact the broad objectives of regulators and may have implications for the
approach taken at national level towards regulation of the telecoms sector.
4.2 Penalty powers
Fines can be imposed in a number of ways. In some countries the NRA is permitted to levy fines as a
proportion of turnover, whilst in others it may impose fines up to a maximum fixed limit. The
practical effect of the penalty system and whether it provides a ‘deterrent effect’ is the most
26

As regards Portugal there are no staff fully dedicated to market analysis and the application of remedies. As
a rough estimate, circa 20 full-time equivalent employees are involved with market analysis and the
application of the remedies.
27
Source: TUDelft/Ecorys NRA survey 2012.
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important factor in assessing whether the NRA has sufficient tools at its disposal. In this context, it is
concerning to note (Question 22) that a significant number of NRAs are unable to impose penalties
which in practice exceed 5% of the turnover of operators designated as having significant market
power. NRAs lacking sufficient powers to impose penalties (i.e. the ability to impose penalties
equivalent to 5% or more of operator turnover) include those in the Czech Republic, Spain, Hungary,
Italy, Poland, Sweden, and Switzerland.
4.3 Powers to enforce equivalence
In the context of the Commission’s Recommendation on consistent non-discrimination and costmethodologies 28 the principle of “equivalence” has taken on greater importance, as application of
this remedy is intended as one of the triggers which may permit flexible pricing for NGA going
forwards.
In this context, it is noteworthy that responses to questions 27-29 suggest that several NRAs claim
not to have the power to mandate Equivalence of Inputs (EoI) 29, Equivalence of Outputs (EoO) 30 – or
as an exceptional measure in accordance with the 2009 Review of the Electronic Communications
Framework – functional separation (see Table 4).
The majority of NRAs which have the power to introduce a form of equivalence have imposed
conditions for equivalence of output – through setting key performance indicators to measure
compliance with obligations concerning non-discrimination. A smaller number have introduced EoI,
although some NRAs such as ARCEP in France have introduced EoI obligations for certain products
subsequent to this survey. The UK remains the only country which has introduced a legally binding
form of functional separation.

28

Commission Recommendation on consistent non-discrimination obligations and costing methodologies to
promote competition and enhance the broadband investment environment http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:251:0013:0032:En:PDF
29
EoI is defined as the use of the same ordering and fault reporting systems by the downstream arm of an SMP
operator as are used by third parties seeking access.
30
EoO is assumed to mean an obligation to ensure equivalent metrics between the downstream arm of an
SMP operator and third party access seekers as regards core parameters such as a provisioning times, the
incidence of faults and repair times. Such a system is normally enforced through the publication of ‘key
performance indicators’ (KPIs).
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Table 4: Empowerment and application of non-discrimination as of Oct 2012

Country
AT
BE
BG
CZ
DE
DK
EL
ES
FR
HU
IE
IT
NL
PL
PT
SE
SI
UK
CH

Power to impose
Equivalence of Application to
Inputs by NRA markets 4 & 5
(yes/no)
(yes/no)

31, 32

Power to
Power to
impose
impose
Equivalence Application to Functional
of Outputs by markets 4 & 5 Separation by
NRA (yes/no) (yes/no)
NRA (yes/no)

Application to
markets 4 & 5
(yes/no)

Ducts

Yes=green, No=red

Most NRAs do have the power to suspend the launch of commercial services (Question 23) if they
have concerns about compliance – for example if conditions relating to technical or economic
replicability are not met. However, regulators in Denmark, Hungary, Poland, Sweden, Slovenia and
Switzerland claim not to have this possibility.
31

Source: TUDelft/Ecorys NRA and operator survey 2012: EoI is interpreted to mean an obligation for the use
of the same systems. EoO is interpreted to mean an obligation to deliver equivalent outcomes for provisioning,
repair and other non-price terms, as validated through the publication of KPIs. EoO data is based on selfreporting by NRAs. The availability of published KPIs has not been verified.
32
Subsequent to the data collection, some NRAs have introduced EoI and/or EoO. For example, in its 2014
Decision concerning markets 4-6 ARCEP plans to introduce EoI for duct access (market 4) and EoO for
bitstream (market 5).
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4.4 Dispute resolution
The time taken to resolve disputes is an important indicator of the responsiveness and efficiency of
NRAs in handling specific cases. Such cases can for example involve assessing claims that an operator
with SMP has breached its obligations by engaging in discriminatory practices such as margin
squeeze or is failing to meet reasonable requests for given wholesale inputs or service adaptations.
Article 20 of the Framework Directive requires NRAs to ensure that disputes are addressed within 4
months, except in exceptional circumstances. Available data from the questionnaire shows that in
practice most NRAs resolve disputes within 4 months on average. However, in Switzerland, Portugal
and Belgium, the average time taken was 8 months or more. It is likely that some delays might be
legitimate for genuinely complex cases. However, if dispute resolution procedures are lengthy as a
matter of course, this may lead to uncertainty and deter reliance on these procedures.

Figure 4: Time taken to resolve disputes

33,34

Left axis is average duration of reaching a decision in dispute in terms of months.
Right axis is % of dispute cases with duration of more than 4 months.

4.5 Procedures for rights of way
The main barriers to infrastructure investment, beyond the cost of the network itself, are the
complexities and costs involved in gaining rights of way. This issue is the subject of a EU proposal to
“lower the cost of broadband deployment” 35, which is close to adoption by the Council of the
33

Source: TUDelft/Ecorys NRA survey 2012.
Ofcom reports that in the relevant period (October 2011 to October 2012), exceptional circumstances
applied in all cases handled by the UK NRA that exceeded four months. In each case, it was not possible to
resolve the dispute until the conclusion of related litigation by stakeholders. Ofcom notes that these cases
have now been resolved and that it continues to resolve all its disputes within four months.
35
Proposal for a Regulation of the European Parliament and Council on measures to reduce the cost of
deploying high-speed electronic communications networks http://ec.europa.eu/digitalagenda/en/news/proposal-regulation-european-parliament-and-council-measures-reduce-cost-deployinghigh-speed
34
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European Union and the Parliament (with modifications and in the form of a Directive). NRAs are
typically not involved in the granting of rights of way. Often, procedures may be localised, creating
different bodies and conditions within a single Member State. The survey suggests that a ‘one-stopshop’ mechanism for obtaining rights of way is still relatively uncommon. A number of regulators,
including the UK, reported that there was a common system to provide general powers for acquiring
rights of way, which fell short of a ‘one-stop-shop’. While there is no single authority responsible for
granting rights of way, in Portugal a specific law exists 36 which establishes the regime applicable to
the construction and access to infrastructures suitable for electronic communications. However, a
significant number including Belgium, the Czech Republic, Greece, Sweden, Slovenia and Switzerland
reported no common system, suggesting that this remains a serious problem affecting infrastructure
deployment.

36

Portuguese Decree-Law n. 123/2009.
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5 Application of SMP regulation
Questions 30-33 and 48-50 concern the application of SMP regulation. These include the existence
or otherwise of reference offers and published Key Performance Indicators (KPIs) for a range of
products which are typically subject to regulation under the SMP regime, and practices concerning
accounting separation.
5.1 Reference offers for standard remedies
European Commission records 37 show that all NRAs have found SMP in the market for wholesale
physical access (market 4 of the Recommendation on Relevant Markets). Most NRAs have also found
SMP in at least some geographic segments of the market for wholesale broadband access (market
5) 38 and for all or part of the market for terminating segments of leased lines (market 6). The
questionnaire asks whether reference offers, and accompanying service level agreements and KPIs
are available for wholesale products associated with these markets. Table 5 shows the availability of
reference offers in each country for access products typically used in the market for wholesale
physical access (market 4 of the European Commission Recommendation on Relevant Markets
Susceptible to Ex-Ante Regulation). It should be noted that whilst duct access has been widely
mandated39 and copper local-loop unbundling (LLU) and sub-loop unbundling (SLU) are expected to
be available (nearly) universally as the main applicable remedies under current generation
technologies for mass-market broadband services, the availability of ODF access or VULA is likely to
depend on the installation of NGA infrastructure and the architectural choices of SMP operators in
each country 40.

37

European Commission DG Connect market overview table https://ec.europa.eu/digital-agenda/sites/digitalagenda/files/Market_overview_25_february_2013.pdf
38
Exceptions are Malta and Romania. Market 5 is geographically segmented in the UK and Portugal, while in
Austria, the residential segment for market 5 has been found by the NRA to be effectively competitive.
39
Although widely mandated, the survey suggests that as of 2012, duct access was not widely used.
40
Given that the wavelength division multiplexing (WDM) technology is not yet available on commercial terms,
ODF access for the time being remains typically viable only where a point to point fibre network has been
installed. Meanwhile, VULA may be required in particular where FTTC/VDSL or FTTH PON architectures have
been deployed and make physical unbundling of the copper or fibre sub loop challenging (until multi-operator
vectoring and WDM are commercially available).
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Table 5: Market 4 reference offers for wholesale local access in 2012

Country

LLU
(yes/no)

SLU
(yes/no)

ODF
access
(yes/no)

VULA
(yes/no)

Duct
access
(yes/no)

AT
BE

41

****
*

BG
CZ
DE

****

DK
EL
ES

****
*****

FR

**

HU
IE

*

IT

***

NL
PL
PT
SE
SI
UK

N/A

CH

Yes=green; no or not applicable =red; partial =yellow
* Belgium and Ireland have mandated a form of local bitstream within market 5
** France: access to fibre at the terminating segment.
*** Italy: end-to-end fibre access
**** In Austria, Germany and Greece a reference offer for duct access is only available in the segment between the street
cabinet and MDF site.
***** In Spain, a local bitstream is available up to 30Mbit/s

It is notable that reference offers for full unbundling and SLU are reported to be universal, although
in some countries, since data was collected, SLU remedies have been withdrawn in view of the
installation of FTTC/VDSL by the incumbent coupled with the intention to use vectoring
technology 42. Meanwhile for NGA, VULA or a local bitstream product is available in 6 countries 43,
41

Source: TUDelft/Ecorys NRA survey 2012.
Since the study was conducted, SLU has been phased out in Belgium. Certain other countries such as the
Netherlands, Ireland and Germany enable SLU refusal in cases where FTTC VDSL deployment is in prospect.
42
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whilst ODF access is available in a further 5 44. Fibre access in France is available at a deeper point in
the network under the symmetric access regime 45. In Spain 46 and Portugal 47, a symmetric access
regime regarding access to fibre in-house wiring is also in place.
Data collected suggests that reference offers for wholesale broadband access and terminating
segments of leased lines are common. However, as seen in a recent study by WIK 48, the scope of the
market definitions and remedies vary widely. The delineation of leased lines markets by speed is
common, whilst a few WBA markets have been fully or partially deregulated on the basis of
geographic distinctions, distinctions between residential and business markets, or for other
reasons 49.
Data collected on published KPIs for core remedies suggests that these are commonly available for
copper LLU, and are applied to NGA in countries which have mandated ODF access. However, KPIs
are lacking for countries mandating VULA, with the exception of the UK and Denmark, and KPIs have
not been uniformly introduced for duct access.
5.2 Accounting separation
Responses suggest that as of 2012, accounting separation was routinely required as a remedy in the
majority of jurisdictions, with the exception of Germany 50, Netherlands and Switzerland. However,
only in a few cases such as the UK, Poland and Greece are recent accounts published 51. In some
other countries including Poland, Italy, Ireland, France and Denmark 52, third parties may gain access
to the accounts. However, in other cases there is no possibility for operators to consult the regulated
accounts of SMP operators. The lack of publicly available disaggregated accounting data may make it
difficult for third parties to analyse the data and raise concerns, where justified 53.

43

Austria, Belgium, Denmark, Ireland, Italy, and the UK.
Denmark, Hungary, Netherlands, Sweden and Slovenia.
45
The symmetric regime in France provides for FTTH terminating segments to be ‘mutualised’ at the base of
the building in very dense areas and at locations aggregating 1000 households in less dense areas. Provisions
for smaller housing units in dense areas are also under review. The provisions are based on Article 12 of the
Framework Directive and national Law no 2008-776 of 4 August 2008 on the modernisation of the economy
[Loi n° 2008-776 du 4 août 2008 de modernisation de l'économie], LME.
46
In 2009, the Spanish NRA adopted a decision requiring all operators deploying fibre networks in-house to
ensure access to third parties to the terminating part of the fibre network, at reasonable prices. The legal basis
for this rule is the General Telecommunications Act Article 13.2.
47
See footnote 36.
48
WIK-Consult 2013 Business Communications, economic growth and the competitive challenge
http://www.wik.org/index.php?id=studiedetails&L=1&tx_ttnews%5Btt_news%5D=1495&tx_ttnews%5BbackPi
d%5D=85&cHash=bc7c6a73b3dcfd972d0e28ae98fd47c5.
49
Malta and Romania.
50
Responses suggest that accounting separation is required in Germany, but only at a highly aggregated level.
51
Since data for this study was collected, separated accounts have also been published in Belgium.
52
Separate accounts are made available for third party access in Denmark, but only at a relatively aggregated
level.
53
Availability of published accounting data in the UK has enabled the review and revision of charge controls,
most recently resulting in a reduction in charges for certain terminating segments of leased lines.
44
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5.3 Regulation of termination rates
Under the provisions of the European Commission Recommendation on the Regulatory Treatment of
Fixed and Mobile Termination Rates 54, the level of charges should be set on the basis of a ‘pure LRIC’
calculation, which includes the incremental cost of conveying traffic, but not a contribution to
common costs (which are envisaged to be covered through retail tariffs). Where charges were not
yet set on the basis of ‘pure LRIC’, they could be subject to gradual reductions by means of a glide
path until 31 December 2012. The European Commission has permitted extensions of the glide-path
to 31 June 2013 in specifically justified cases.
According both to responses to question 54 in the survey and data supplied to BEREC in 2013 (see
Table 6) , there remain variations in both fixed and mobile termination rates across Europe. These
variations (the lowest MTRs in France are below 1 eurocent per minute compared with values of 2 or
3 eurocents elsewhere) have persisted despite most countries claiming to have reached values at or
close to LRIC as of 2013. 55 It may be of interest in this context to understand which parameters have
led to the varying outcomes of LRIC models. Variations could also have resulted from the application
of different cost methodologies.

Table 6: Fixed and mobile termination rates

56

54

Commission Recommendation of 2009 on the regulatory treatment of fixed and mobile termination rates in
the EU http://ec.europa.eu/governance/impact/ia_carried_out/docs/ia_2009/c_2009_3359_en.pdf
55
According to the Danish Business Authority, the new LRIC-based MTR was €0.0308 per minute and the LRICst
based FTR was €0.002573 as of 31 of December 2012.
56
Source: BEREC Termination Rates benchmark Snapshot as of January 2013 BoR (13) 60
http://berec.europa.eu/eng/document_register/subject_matter/berec/reports/1279-termination-ratesbenchmark-snapshot-as-of-january-2013-integrated-report-on-mobile-termination-rates-fixed-terminationrates-and-sms-termination-rates. Updated (July 2013) data on MTRs is also available from BEREC, and shows a
further decline in average mobile termination rates.
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6 Governance of the radio frequency spectrum
Questions 34 and 52-53 concern the governance of the radio frequency spectrum. These include the
role of the NRA, the assignment of licences and technological neutrality of the assignment.
6.1 Role of the NRA
Question 34 explores the role of the NRA in the access to radio spectrum. With a few exceptions the
NRAs are in full control of granting rights of use on the radio frequency spectrum. In Austria,
Belgium, Greece and Italy the involvement and responsibility of the NRA is partial, i.e., shared with
other government departments. In the Netherlands the NRA has only an advisory role, as a separate
agency (Agentschap Telecom, which is part of the Ministry of Economic Affairs) is responsible for the
implementation of the radio spectrum policy. In Spain the NRA is not involved in the governance of
the radio spectrum.
6.2 Spectrum assignments
In the ten-year period surveyed (2003-2012) a total of 60 spectrum assignment events have been
held, on average 3.2 per country – approximately once every three years. The majority of these
assignments have been for a single spectrum band (36 out of 60), while 14 have been for a
combination of bands below and above 1 GHz. Two assignment events were used for multiple bands
below 1 GHz and 8 events for multiple bands above 1 GHz. Some of the awards in the UK were
aimed at specific areas/regions.
To protect competition, ‘spectrum caps’ were used in 25 assignment events (42%). In 8 events ‘set
asides’ were used (13%). For 18 events special conditions were reported to facilitate entry, including:
auction accessible for entrants only (Switzerland); auction not accessible for 3G license holders
(Denmark); general caps plus operator specific caps (Netherlands); excluding operators under
condition of SMP and already holding specific spectrum rights (Portugal); conditions to facilitate
MVNOs when a certain amount of spectrum was exceeded (Portugal); conditions to assure
competition (Poland); conditions to avoid the hoarding of spectrum (Poland); national roaming
requirement (Hungary); special national requirements (Czech Republic).
In only two countries, Bulgaria and Ireland, no special facilitation of entry was applied in the period
surveyed.
In 13 events certain frequencies were not assigned. Most cases are for auctions in the 2.1 and 2.6
GHz band, 4 cases in each band; furthermore in the 3.5 GHz band, 3 cases; in the 1.8 GHz band, 2
cases; and 1 case in the 450 MHz band. The amount of spectrum not assigned ranges from: 2x4.4
MHz up to 155 MHz, but most cases are below 30 MHz, in one case it concerns a number of regional
blocks not being assigned (Spain).
The charts below reflect the number of spectrum assignment events performed over time and the
number of spectrum assignment events per country over the period observed.
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Figure 5: Spectrum award events in each year by country and total number of awards for each year
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6.3 Technology neutrality of the assignments
Historically spectrum licenses have been assigned for a particular purpose (e.g. the use of GSM) and
hence the technology to be used was defined as part of the licence conditions. Technological
neutrality has been introduced to provide licence owners flexibility as to the type of technology that
may be used58. The practical necessity was the introduction of 3G also to be deployed in 2G bands.

57
58

Source: TUDelft/Ecorys NRA survey 2012.
See Radio Spectrum Policy Programme (RSPP) Decision 2011/251/EU.
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For that purpose existing licenses have been modified and new licenses are issued on a technology
neutral basis.
Most of the 18 NRAs that have provided information on this topic indicate that in their country the
radio frequency bands have been made technology neutral (86 cases out of total of 108). The 900
MHz band scores highest with 18 out of 18, followed by the 1800 MHz band with 16 out of 18. The
800 MHz and 2.6 GHz bands show 15 out of 18 and the 3.5 GHz band only 11 out of 18. The chart
shows the introduction date of technology neutrality by frequency band.

Figure 6: Introduction date of technology neutrality by frequency band
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7 Consumer contracts and switching
Alongside rules on spectrum and market access which enable entry, procedures to facilitate
switching by consumers are important in facilitating the competitive process. Existing legislation 60
requires member states to ensure that contracts do not mandate an initial commitment period of
more than 24 months and that 12 month contracts must be made available. Recently, proposals
have been made for a Regulation laying down measures concerning the European single market for
electronic communications and to achieve a Connected Continent (draft Connected Continent
Regulation) 61 which would:
•
•

allow consumers to terminate contracts for telecommunications services after 6 months
(providing promotions and handset subsidies are reimbursed) 62; and
facilitate switching through mandating a system whereby the new operator leads the
switching process 63.

The data collected on these subjects through questions 42-45 of the survey of NRAs was not
complete. However, data from those countries which provided information reveals that as of 2012,
Poland and Germany appeared to permit contract periods which exceed limits in existing legislation.
Only Denmark had contract practices that would appear to be in line with the stated ambitions of
the draft Connected Continent Regulation. Subsequently, the Belgian law was modified and required
the NRA BIPT to enforce a system whereby contracts could be terminated after 6 months 64.

60

Directive 2002/22/EC on universal service and users’ rights relating to electronic communications networks
and services, as amended by Directive 2009/136/EC (Universal Service Directive).
61
Proposed Regulation of the EP and Council laying down measures concerning the European single market for
electronic communications https://ec.europa.eu/digital-agenda/en/news/regulation-european-parliamentand-council-laying-down-measures-concerning-european-single
62
Article 28 draft Connected Continent Regulation.
63
Article 30 draft Connected Continent Regulation.
64
See BIPT http://www.bipt.be/en/consumers/telephone/contract-with-an-operator/terminating-a-contract
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Table 7: Contractual practices for consumer broadband and mobile services 2012

65

Broadband

Country

Q43a
Maximum
# months
for a new
fixed
retail
contract

Q43b
Renewal
without
notice
(yes/no)

AT

24 No

BE

24 No

BG

24 No

CZ

24 Yes

DE

36 Yes

DK

6 Yes

EL

not
regulated Yes

ES

24 Yes

FR

unlimited No

HU

24 No

Mobile
Q45b
Renewal
without
Q43d
Q45a Max notice
Penalty
duration (yes/no/n
payments (# months) a)
end
contract
24 No

Q43c
Notice to
cancel (#
weeks)
4 - 12

0 depends
end
4 contract
varies

0

varies

4

not
regulated Yes

4 varies

24 Yes

0 varies

unlimited No

repayment
1 discounts
end
4 contract

varies

Yes
6 Yes

2

0

end
4 contract

24 No
Yes

Q45d
Penalty
payments
end
contract

4 - 12

No

varies
50% of
remaining
12 contract
4

Q45c
Notice to
cancel (#
weeks)

0.4
irrelevant

0

repayment
1 discounts
end
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Processes for and the use of number portability for fixed and mobile numbers can be another
important indicator of the potential for switching. As of 2012, survey data as well as data collected
through COCOM (see Figure 7) suggests that comparatively few countries had achieved portability
within 1 day as required by the Universal Service Directive and further strengthened in the draft
Connected Continent Regulation, and reveal wide variations in the wholesale cost of porting, ranging
from no cost to as much as €10 or more per number in some countries. Some countries also report a
low proportion of ported numbers. This could indicate either low levels of switching or difficulties
with the portability process that discourage users from porting their numbers when switching
providers. Porting levels were highest in Denmark, which also had the shortest contract duration of 6
months during that period. However, no definitive conclusions can be drawn because porting levels
were also high in the Netherlands, which had maximum contract durations of 24 months.

Figure 7: Number of days needed to port a fixed number October 2011-2012

66

66,67

Digital Agenda Scoreboard accessed November 2013 (financial indicators, fixed and mobile telephone,
broadcast and bundled services).
67
The Spanish NRA notes that in 2012, the porting timescales for fixed numbers were still 5 days, reducing to 1
day the following year.
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Figure 8: % subscribers porting numbers Jan-Sept 2012

68

68

Digital Agenda Scoreboard accessed November 2013 (financial indicators, fixed and mobile telephone,
broadcast and bundled services).
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8 Market structures and consolidation
The majority of the data collected through the survey of NRAs concerns regulatory procedures and
the application of regulatory practices in connection with the EU Framework for electronic
communications. However, some data was also collected on market outcomes – most notably on
market structures for the provision of broadband and mobile services, and the prevalence of
bundled offers including double and triple play (questions 60-62).
8.1 Broadband markets
Data on market shares is shown for broadband markets for those countries which supplied it 69. It
shows that the incumbent operator remains the largest broadband ISP in the majority of the
countries surveyed, with a typical market share of around 40%, although market shares are above
50% in a few countries including Italy and Switzerland. Retail broadband market shares for other
operators are typically considerably lower than that of the incumbent. As of 2012, in most of the
surveyed countries, there were two major competitors having at least 10% market share, with
additional entrants each having a much smaller share of the market. Cable has a strong presence
and was amongst the ‘top three’ broadband providers in most of the countries which provided data.
Exceptions are Italy and Greece, in which there are no cable operators present, and France in which
the retail market share of cable is low. The quantitative analysis prepared in a separate report
highlights the significance of competitive pressure, in particular infrastructure competition, as a
driver of positive markets outcomes and potentially as a contributing factor towards the deployment
of NGA networks.70

69

In some cases, where data was not supplied through the survey, we were able to collect it from other data
published by the NRA or market participants.
70
Report on the development of the Telecommunications Competitiveness Index: Lemstra, W., Van Gorp, N.
and Voogt, B. (2014) “Explaining Telecommunications Performance across the EU.” Delft University of
Technology. Delft, The Netherlands.
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Figure 9: Retail broadband market shares 2012

71,72,73

The degree to which markets are competitive can be summarised through the HHI 74, which aims to
indicate levels of market concentration.

71

Source: TUDelft/Ecorys NRA survey 2012. UK data from Ofcom Communications Market Report 2013
http://stakeholders.ofcom.org.uk/binaries/research/cmr/cmr13/UK_5.pdf
72
For Denmark, market shares of the incumbent exclude those of its subsidiaries, and therefore understate
the incumbent market share.
73
For Germany, market share data is derived from VATM http://www.vatm.de/uploads/media/2013_TKMarktstudie.pdf as of June 2013.
74
Herfindahl-Hirschman Index, a commonly accepted measure of market concentration, which is calculated by
squaring the market share of each firm and then summing the resulting numbers.
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Figure 10 shows trends in the concentration levels of broadband markets amongst countries which
responded to the survey. It shows increased competition over the period in several countries
including France, Greece, Italy, the Netherlands, Poland, Slovenia and Spain. In other countries, the
degree of competition as measured by the HHI remained roughly stable or increased during the
period. The largest increases were observed in Portugal and Austria 75. In general lower
concentration levels are seen in the UK and most Eastern European countries, whilst Austria76,
Belgium, Denmark, Italy. Portugal, and Switzerland experienced an HHI of above 3,300.

75

Mobile broadband is not included in the HHI for Austria. Including mobile broadband might lead to different
trends. See footnote 76.
76
In Austria, the NRA concluded that mobile broadband may be a substitute for fixed broadband at the retail
level, which implies that an HHI for broadband according to the Austrian NRA should more appropriately
include mobile broadband. This would tend to result in a lower HHI than that indicated by fixed broadband
alone.
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Figure 10: Concentration levels in retail broadband markets
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8.1.1 Bundled offers
An increasing trend observed in data collected through COCOM (see Figure 11) is the uptake of
bundled offers including ‘double play’ which might combine broadband and voice, and ‘triple play’
which typically combine voice, broadband and TV. Because the data describes take-up as a
proportion of the population as a whole rather than as a proportion of broadband subscriptions, the
significance of bundled offers may be even greater than at first appears 78.

77

Source: TUDelft/Ecorys NRA survey 2012.
If 30% of the population have broadband subscriptions and a country reports that around 15% of the
population take triple play services, it signifies that half of all broadband subscriptions are based on triple play.
78
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Figure 11: Double and triple play penetration (July 2012)

79,80

If triple play became an integral part of the selection process for telecommunications services such
that standalone or double play offers no longer constrained the price of triple play packages, it might
be concluded that the relevant retail market was a bundled market including telephony, broadband
and TV services. In this context, concentration levels in the provision of triple play may be a relevant
metric when assessing competition in the market.
Only a few of the surveyed NRAs provided data on this subject, but available data suggests that
concentration levels for triple play tend to be slightly higher than for broadband as a whole, with a
notable difference in Bulgaria and Poland (see Figure 12). This may result from the presence of
players such as cable operators with a historically strong position in the provision of TV and/or the
mechanisms for licensing content, which may confer advantages to certain players in the provision
of premium content. Equally in cases where the HHI of broadband and triple play are relatively close,
it could signal market conditions in which triple play providers are at an advantage in the broadband
market as a whole and have achieved a significant role in broadband markets consequently.

79

Digital Agenda Scoreboard accessed November 2013 (financial indicators, fixed and mobile telephone,
broadcast and bundled services).
80
Where double play subscriptions are high, it is possible this may be due to combinations other than
broadband and voice such as TV and voice.
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Figure 12: Concentration (HHI) in broadband and triple play provision 2012
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8.2 Mobile markets
In contrast to broadband markets, markets are split between three or four licensed MNOs (see
Figure 13). The leading operator in most cases remains the operator associated with the incumbent,
typically holding a market share of around 40%, although from the surveyed countries, higher shares
persist in Slovenia and Switzerland.
The market shares of later entrants remain lower than those of earlier entrants, and those of third
and fourth entrants are typically significantly behind those of other players. The collective market
shares of MVNOs remain low, typically below 5%. One exception is Spain, in which MVNO market
shares are around 10%.

81

Source: TUDelft/Ecorys NRA survey 2012.
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Figure 13: Mobile market shares 2012

82,83

Using HHI as a proxy for concentration levels, mobile market structures appear to have been more
stable than fixed during the period 2008-2011. Nonetheless, a number of countries experienced a
gradual reduction in the degree of concentration during the period, including Slovenia, Spain, Italy,
Bulgaria, Poland and the Netherlands. Conversely, concentration levels increased in Greece and
(from a low base) following consolidation from five to four operators in the UK. Data is not available
that would have shown the effect of the entry of a fourth player in the French mobile market in
2012, but it can be expected that concentration levels in that market fell as a result.

82

Source: TUDelft/Ecorys NRA survey 2012.
Data reflects market shares of mobile network operators (MNOs) only, and does not include MVNO market
shares. Whilst MVNO market shares are typically lower than those of MNOs, in Spain, CNMC reports that the
collective market share of MVNOs is around 10%.
83
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Figure 14: Mobile market concentration 2008-2011

84,85

While there has been intense speculation about the effects of consolidation on mobile markets in
particular, it is not the subject of this study and the data gathered from NRAs does not allow us to
examine this in any detail.

84

Source: TUDelft/Ecorys NRA survey 2012.
Mobile HHI in Spain excludes MVNOs, which make up around 10% market share. Including MVNOs in the
reported figures would reduce mobile HHI in Spain.
85
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9 Usage of wholesale access – broadband and NGA
We discuss in section 5.1 of this report, the application of SMP regulation (and in particular the
requirement to publish reference offers) for certain products in the wholesale market for physical
infrastructure access (market 4 of the European Commission Recommendation on Relevant
Markets). In principle, the effectiveness of an obligation to supply access can be assessed through
examining the extent to which there has been a minimum threshold of take-up of the relevant
access products, in proportion to the size of the market overall.
Historic data exists on the take-up of access products used to supply standard broadband (see Figure
15), which shows an increase over time in the usage of full unbundling of the local loop with a
corresponding decline in shared access and resale, although bitstream usage has remained relatively
constant, perhaps suggesting a complementary role as a means of access in areas where unbundling
may not be viable.

Figure 15: Usage of access products for the supply of standard broadband

86

Concerning NGA, data from Cocom 87 indicates that overall, 77.5% of NGA lines at retail level were
supplied by new entrants (including cable operators), with the remaining lines sold by incumbent
operators. However, there is little granular data as to how entrant lines are provided, and in
86

Source: European Commission Digital Agenda Scoreboard 2013 broadband section – derived from COCOM
data.
87
Broadband indicators: Digital Agenda Scoreboard accessed November 2013.
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particular how many are by means of cable, other infrastructure competitors or via take-up of
wholesale access.
Although section 5.1 suggests that most countries have imposed remedies requiring the provision of
access to NGA networks, for example by means of VULA or unbundled access to the fibre loop at the
ODF, relatively little information exists on the extent to which there is take-up of these wholesale
products. A survey conducted by WIK in 2011 88 suggested that take-up at that time was relatively
low in most countries with the exception of some usage of ODF access in the Netherlands, a limited
amount of SLU and VDSL WBA in Germany, and access to the terminating segment of FTTP lines in
France. Subsequently Ofcom has reported some take-up of VULA in the UK 89. The results of our
survey (question 56c and 56d) did not reveal extensive additional data in this field. The collection of
data on the usage of access to NGA networks, collected in a uniform manner across the EU, remains
an important goal, which has yet to be achieved.
The NRA survey also asked in question 47 for data concerning duct usage. Only a few responses
were received, which could signal the limited usage of ducts during the time of the survey. Notable
exceptions were Spain, which reported that 14 operators had signed agreements for duct usage
leading to usage of 1.23% of the duct network, France, where 9 operators had signed agreements
using 2% of the duct network, Portugal which reported 15 agreements for duct access and
Switzerland, where 10 agreements for duct access were reported. The lack of granular data
concerning the means by which competitors offer NGA to customers, does not allow us to assess
whether duct usage is linked to greater infrastructure competition in NGA in particular by alternative
operators. However, this is a hypothesis that should be tested, once further data is available.

88

WIK-Consult NGA progress report.
http://ectaportal.com/en/upload/File/Press_Releases/2012/NGA_Progress_Report_final.pdf
89
Ofcom consultation on the Wholesale Local Access market July 2013 reports that 15% of FTTx lines on the BT
Openreach platform were supplied to alternative operators.
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