
 
 

 
 
 
 

    Brussels, 19 April 2006 
 
Response to:  

 
Consultation on the identification of “new markets” in telecommunications and 
on their regulatory treatment (as published in the Official Gazette of the Federal 
Network Agency 4/2006, 22 February 2006) 
 
 
General remarks 
 
ECTA notes that the consultation focuses on the question of how a new market can 
be identified as distinct from an existing one. We assume that this is because BnetzA 
considers that the treatment of a new market should be different from an existing 
one. 
 
ECTA believes that this is not the right premise on which to base consultation. The 
question of whether a market is new or not does not determine the regulatory 
treatment of the infrastructure upon which it relies. Rather the key issue for 
access regulation is whether the market for access to this infrastructure 
satisfies the first two criteria of the Commission’s 3 criteria test (high entry barriers 
and tendency towards competition). 
 
If an infrastructure access market meets these criteria, then it is appropriate to 
consider it for the application of ex ante regulation. This is because for such a 
market, high market shares are likely to be the result of dominance and will not 
over time be eroded. By contrast in a market where high market shares were due to 
innovation alone, the first mover advantage would eventually be overcome as others 
caught up and replicated the innovative service. 
 
This case can be illustrated with reference to the emergence of the broadband 
market in the late 1990s. This was found both at the retail and wholesale level to be a 
different market from narrowband – and thus was clearly ‘new’ or ‘emerging’. 
Nonetheless, it is clear with hindsight, that the first mover advantage by incumbent 
was not due to their innovation, but to the fact that only they, and not competitors, 
had the capability to upgrade their access network using the new equipment and thus 
to offer broadband services to customers. 
 
In other words, control over the bottleneck facilities (access and conveyance to some 
extent), the ability to upgrade that network, and the large existing customer base 
conferred the ability to these incumbents to monopolise and foreclose retail markets 
to competition. We are only now in some markets succeeding in achieving the sort of 
competitive retail markets that trigger investment and innovation. We should learn 
from this lesson to ensure that, in future, access is provided in good time to markets 
which are not contestable to ensure that retail services develop in a competitive 
manner. 
 
The consultation poses nine questions.  These are dealt with in turn. 

 



Question 1 
 

How can “new” telecommunications markets be defined?  How are they 
different from “old” markets?  When does a “new” market become an “old” 
one? 
 
As discussed above, we do not consider the issue of whether a market is new or old 
to be relevant to the question of whether it should be susceptible to ex ante 
regulation. 
 
Nonetheless for completeness, our view is that a ‘new’ market is one which is not a 
supply or demand-side substitute for an existing market, following any guidelines 
established by the Commission on market definition – whether at generic or sector 
specific level. 
 
Such a ‘new’ market could be at the retail and/or wholesale level, with the demand 
and supply-side substitutability at the wholesale level being determined by the 
demand and supply-side possibilities from wholesale customers (ie access seekers. 
 
Where a market is ‘new’ and contestable, we would expect it to exhibit certain 
‘unstable’ characteristics such as uncertainty of demand and sources of supply and 
possibly fluctuations in market share or an initially high market share that would be 
eroded over time – if the market was ‘led’ by an innovator. As these characteristics 
diminish, it could be said that the market is ‘maturing’. Conversely, in a market which 
is not potentially competitive due to the underlying economics, whether new or not, 
one could expect that the sources of supply and ‘market leadership’ would be 
predictable, even if customer demand was less well established.  
 
Question 2 

 
Are other defining criteria beside the usual supply and demand-side 
substitutability conceivable? What part does the technology neutrality criterion 
play here? 
 
Supply and demand-side substitutability remain the only effective criteria for 
identifying markets, and provide a workable framework for the sector, in line with 
competition-law principles.  These competition law principles, which define markets in 
terms of service and geography (and not technology) also underline the principle of 
technological neutrality. 
 
Technology neutrality is particularly important in the context of ensuring that 
regulation is technologically neutral and that NRAs do not artificially promote one 
technology solution over another, but rather permit the market to decide which is the 
most efficient mechanism for the delivery of particular types of service.  

 
 
Question 3 

 
How important is the relationship between corresponding retail and wholesale 
markets as far as classification as a “new” market is concerned? 
 
 
Increasingly, with convergence, wholesale inputs are becoming divorced from the 
variety of retail services that may be offered over them. For example a wholesale 
input might consist of an infrastructure element (eg copper loop) or a ‘pipe’ of defined 



bandwidth and characteristics, whilst retail services could be diverse – and may 
include services that have not been envisaged by the provider of the wholesale input 
or by regulators. Indeed most new retail services have been developed by providers 
other than the owner of wholesale inputs eg triple play, narrowband Internet access. 
 
Accordingly, regulators should examine wholesale markets separately from the 
associated retail services, taking account only of demand and supply-side 
characteristics at the ‘input’ level (ie demand from wholesale customers). Demand for 
the input will be in part determined by demand at the retail level, but this is an indirect 
link, and it is not necessary or indeed possible for regulators to conduct an 
exhaustive analysis of what retail services may emerge. 
 
 
 
 

 
Question 4 

 
Under what conditions do infrastructure innovations lead to the development 
of a new product that creates a new market, and when do they lead merely to 
the further development of existing products? 
 
 
We do not believe this is a relevant question when examining the upgrade of 
infrastructure in telecoms markets which are not potentially competitive as it is rarely, 
if ever, that infrastructure developments could be said to be genuinely innovative. 
This is because, in most cases in the telecoms sector, upgrades of access networks 
(whether these create a new market or not) typically depend on innovations from 
equipment manufacturers.  That only one operator may be in a position to deploy 
these “innovations” typically reflects historic ownership of facilities such as ducts, 
poles and agreements with local authorities, and cashflows from profitable former 
monopoly activities. The issue at stake is whether this market power over access 
upgrades must be permitted to be translated in to market power in the roll-out of retail 
services, or whether suitable wholesale arrangements can be found so that varied 
and competing consumer offerings can be developed. 
 
The evidence suggests that the latter approach has the greater merit – since in 
markets that do not inhibit barriers to entry and are potentially competitive, the 
dominant player has not usually been the first to ‘innovate’ in infrastructure roll-out 
(eg IP backbone networks were first developed by competitors) or to develop new 
services (where markets have been open to competitors, it is they and not the 
incumbent who have been first to launch faster broadband access or IPTV). 
 
Another relevant consideration is that in a potentially competitive market if a new 
infrastructure were truly innovative – offering capabilities significantly in advance of 
those existing – there would be an incentive for the infrastructure owner to open 
access to the network in order to maximise usage and market share, ahead of 
competitors replicating that infrastructure. The fact that incumbents do not typically 
have this incentive and would prefer to retain end-to-end control over upgraded 
networks, suggests that they can expect continued dominance in the provision of the 
infrastructure and therefore have no need to maximise the possibilities for usage of 
the infrastructure through opening the possibility of retail marketing and innovation by 
others. Instead, they can maximise profits through obtaining monopoly rents at both 
levels of the value chain – wholesale and retail – in the knowledge that this is unlikely 
to be undermined. 



 
Finally, consideration should also be given to innovators in content and services. 
Restricting access to customers to the supplier which owns the underlying 
infrastructure could right be said to undermine the rights of such innovators to be 
able to deliver their services to the broadest range of customers.  It should also be 
born in mind that in the convergence age it will often be the content/service provider 
that approaches the network operator with the innovative new idea that might trigger 
the emerging market claim.  If a content provider becomes aware that offering a good 
idea to an incumbent will enable the incumbent then to become the monopoly 
distributor of that service then a huge disincentive to innovation is created. 
 
 
Question 5 
 
How important are the interdependencies between “old” and “new” markets in 
terms of the resulting asymmetries between the incumbent and the 
competitors? 
 
As explained above, we do not believe that the ‘newness’ of a market should affect 
whether ex ante regulation is appropriate – contestability is the only relevant 
question, and market analysis and remedies should be applied based on this 
question alone. 
 
Nonetheless, it is worth highlighting that in circumstances where regulators have 
imposed light or no remedies on incumbents in markets which have been considered 
‘new’ (or indeed differentiated remedies within an existing ‘old’ market to reflect ‘new’ 
technologies), this has had a significant impact on competitors’ ability to compete in 
‘old’ markets and technologies or to enter these ‘new’ markets.  
 
Issues impacting the ability to compete: For example, where retail VoIP is 
unregulated (some regulators have applied differential remedies even when finding 
this part of the existing voice market), it has enabled incumbents such as DT 
(through T-online) to offer differential on-net off-net pricing plans which have 
significantly disadvantaged other providers of VoIP and traditional voice services.  
 
Likewise if a new market were to be identified in ‘high-speed broadband’ but left 
unregulated, the dominant provider could undermine existing ‘old’ markets both in 
consumer broadband and business services through pricing and bundling tactics eg 
a ‘predatory’ price or promotion in the ‘new’ market could encourage transfer from 
‘lower speed services’ or differently specified ‘business’ services even if these would 
not otherwise be substitutes, and a bundle with other services in which the provider 
was dominant could also have the effect of encouraging migration. 
 
Issues impacting the ability to supply: There are also interdepencies between ‘old’ 
and ‘new’ markets at the network level which impact the ability of competitors to 
supply. If an access or core NGN was considered to be ‘new’ and thus not subject to 
regulation whilst the older network was shut down, competitors would be unable to 
procure the necessary access, backhaul or trunk elements needed even to deliver 
what are considered to be ‘old’ services.  
 
Interconnection and interoperability, which is vital to enable inter-customer service 
delivery by all players, could also be undermined by injudicious deregulation of 
markets or technologies considered to be ‘new’.  
 



For example, if an operator dominant in retail voice services was not required to offer 
interconnection on reasonable and non-discriminatory terms to a service based on 
new technology (eg VoIP), it would gain an unassailable advantage from its larger 
customer base which others could not match.  Likewise if an operator was able to 
leverage inherent dominance at the access level into a wholly new retail service 
requiring interoperability, it would be able to further strengthen its market position in 
that new service, in the absence of regulatory controls requiring interoperability.  
 
.   
 
Question 6 

 
How important is the growing bundling of telecommunications services and 
content for the definition of “new” markets? 
 
Bundling traditional services – e.g. telecommunications and TV – does not make for 
a “new” market.  It is clear that new content services such as IPTV will appear, and 
they may well be bundled together with existing products and services.  The relevant 
question for regulators to consider is whether bundles offered by operators dominant 
in one or more of the bundle components can be replicated by other market players. 
This will require an analysis of whether the bundle can be recreated using existing 
wholesale inputs, and if so, whether, given the price of the wholesale inputs, 
competitors have sufficient margin to be able to make a reasonable return when 
competing in the provision of the bundle.  This is the reason why regulators cannot 
abandon scrutiny of retail offers. 
 
Question 7 

 
How should the need for regulation (“3 criteria test”) be examined for “new” 
markets? 
 
 
There should be no distinction in applying the 3 criteria test to new markets, although 
of course the use of this test will take on increased national significance if these 
markets are not identified in the Commission’s list of recommended markets, as the 
regulator will need to undertake this analysis themselves whereas markets in the 
recommendation are considered already to have passed the 3 criteria test.  
 
First the market should be identified using standard demand and supply-side 
substitutability analysis – with a focus first on what would be the underlying 
wholesale ‘inputs’, then the 3 criteria test should be applied. If the market meets the 
first 2 criteria – ie high entry barriers and no tendency towards competition, it is likely 
also that the current 3rd criterion (ex post remedies insufficient) will be met also. 
1Accordingly the market should be considered susceptible to ex ante regulation, 
analysed to determine whether an operator is dominant (which is likely in the event 
that the criteria are passed within an individual country context), and remedies should 
be applied, in line with the competition problems identified. 
 

                                    
1 NB In the Review of the Framework ECTA considers for this reason that the 3rd 
criterion should be removed and instead proposes the addition of a criterion 
relating to ‘leverage’ which would be an ‘alternative’ test to criteria 1 and 2, 
enabling the inclusion of markets on the basis of article 14(3) of the Framework 
Directive. 



To take the example of investment in higher speed network transmission, it is 
perfectly possible to assess whether there are entry barriers and whether there is a 
prospect of effective competition. Indeed when new broadband services were to be 
launched through the upgrade of the access network with ADSL technologies, it 
should have been possible to assess this new market through the 3 criteria test, find 
that competitors were not in a position to replicate this network upgrade and 
conclude that ex ante remedies were necessary. 
 
Question 8 

 
How can the potential of “new” markets be used and a threat to the 
development of competition be ruled out at the same time?  Can an 
innovation/competitive advantage be justified for a limited period and if so, 
under what conditions? 
 
 
The evidence (eg the ECTA Jones Day Regulatory Scorecard) and practical 
experience clearly demonstrates that there is no trade-off between 
innovation/investment and competition. Rather it is generally found that more 
competitive markets benefit both from greater investment (eg the UK which 
liberalised telecoms early and retains firm regulation on bottlenecks has the highest 
telecoms investment levels in Europe) and from greater innovation (implementation 
of the broadband ladder of investment in France led to a proliferation of triple play 
with high bandwidth Internet and IPTV for only €30). 
 
Regulatory holidays, whether limited in time or otherwise, are likely to be 
counterproductive for the national interest, leading to markets being foreclosed from 
competition by dominant operators. Rather it is possible to ensure at the same time 
as applying regulation to open access and promote competition that there are no 
disincentives to invest by providing a fair return on capital reflecting the risk of any 
investment. 
 
In the UK for example, BT has committed to invest €14b on a next generation core 
network despite the knowledge that regulation will be applied where it is found 
dominant. In Japan, incumbent NTT continues to invest in fibre to the home (which 
now accounts for nearly 20% of access lines) despite being required since 2001 to 
make fibre access available to competitors. 
 
 
 
 
Question 9 
 
How can we prevent market power in the access markets from being leveraged 
into “new” markets and hence competition and innovation in services and 
content markets from being hampered? 
 
This question is key to the whole debate and summarises the real threat at the heart 
of claims over ‘new’ and ‘emerging’ markets. 
 
To avoid this risk, regulators should ensure that access is provided on non-
discriminatory basis to infrastructure elements and wholesale inputs which are not 
replicable by competitors – ie markets which are not contestable and thus meet the 3 
criteria test. This access should be provided in a manner which ensures that 
competitors are able to launch services at the same time as the incumbent’s 



downstream arm.  Moreover, the regulator should consider whether there are 
mechanisms which might enable competitors to stimulate investments in the 
incumbent’s access network so that the market is not ‘held back’ by control over 
bottlenecks – eg through the ability for competitors to order the installation of fibre in 
existing ducts. 
 
It will also be important for the regulator to monitor development of the relevant retail 
services, and ensure that pricing and bundling behaviours by the input owner do not 
undermine competition from others. This could be achieved for example, through 
ensuring that the initial margin between the wholesale and retail offer does not 
constitute a margin squeeze and that any price changes which could result in a 
reduction of this margin are pre-notified to the regulator together with evidence that 
no margin squeeze exists. This should not create an undue burden for the notifying 
operator since one assumes that it would itself have created models to assess the 
impact on profitability of adjusting prices prior to proposing such adjustments, and 
non-discrimination rules would require that such assessments be carried out 
separately for the retail and wholesale services.  
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