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Revision of the Community Guidelines for the application of State aid rules 
in relation to rapid deployment of broadband networks 

 

EXECUTIVE SUMMARY  

We believe that the current Guidelines are based on sound principles and do not 
need extensive revision. However, in order to reflect technological developments and 
achieve the recently set Digital Agenda targets under the EU2020 strategy, the 
Guidelines should be fine-tuned to focus on ensuring that public money is used to 
expand the rollout of future-proof, open and competitive NGA infrastructure1 that will 
meet the Commission’s broadband targets and yield the most long term economic and 
societal benefits.  
 
The definition of high speed NGA networks as fixed, mainly fibre networks, 
remains appropriate2. This is supported by the Commission’s NGA Recommendation 
adopted in September 2010 which presumes that fixed (fibre-based technologies), will 
be the primary delivery means for high speed broadband and by technical experience of 
fixed and mobile technologies. 
 
We do not believe that any specific changes are needed to the definition of white 
areas for NGA. 
As regards the definition of white areas for basic broadband, the absence of affordable 
services at 2Mbit/s or above could be a useful retail indicator of a lack of effective 
competition and/or lack of economic viability for basic broadband networks. We 
suggest the following approach to the definition of white basic broadband areas: 

- Define white areas as areas where basic broadband services are not available or 
are available, but not at an affordable price; and 

- Qualify that any state aid for the installation or upgrade of networks should be 
directed towards the construction of open high speed NGA infrastructure. 

 
Grey and black areas should be defined in relation to the actual presence of 
future-proof, competitive NGA networks and the conditions of competition, not the 
number of networks per se: 

- In a grey area NGA networks may exist or be planned, but such network or 
networks have not been constructed in an open way such that competition in 
high speed broadband services can be assured and there is no proven 
commitment by any operator to deploy an inherently open NGA network in the 
coming 5 years.   

                                                 
1 COMMUNICATION FROM THE COMMISSION, EUROPE 2020, A strategy for smart, sustainable and 
inclusive growth, Brussels, 3.3.2010, COM(2010) 2020 final 
2 Some ECTA members with significant mobile interests do not agree that the NGA definition in the 
state aid guidelines should be limited to fixed NGA and some ECTA members with incumbent 
interests do not agree that state aid should be focused on the deployment of FTTH networks. 



- In a black area there already exists at least one NGA network effectively open to 
competition or private investors are in the process of deploying an inherently pro-
competitive NGA network. 

 
In order to classify an area, evidence of NGA rollout should be provided before 
any conclusions are drawn. In this context, existing networks and future projects 
should be also considered and the genuine commitment and realistic deployment of the 
latter carefully evaluated. Mere announcements of NGA investments or pre-
deployments should not be considered as evidence, because these announcements 
are often not followed by actual deployments or not of the scale that has been 
announced. Proofs to demonstrate actual investment plans could include financing 
arrangements with banks specific to the project, equipment acquisition agreements with 
equipment providers and infrastructure building plans contracted with civil engineering 
partners. 
 
The architecture of NGA networks influences their capabilities. We therefore strongly 
suggest that fibre networks subject to state aid should be required to be ‘point to point’. 
Given that such architectures involve marginally more capex than alternatives but offer 
far greater longer-term benefits, the concept of the best economic offer should be 
targeted at ensuring that the offer reflects the best long term economic and social 
value rather than necessarily just the lowest cost. 
 
Architectures and technologies strengthening dominant positions, restricting competition 
or with limited lifespan should not be supported by state funding. Therefore, technology 
neutrality should apply only on the condition that the technology used must 
enable physical unbundling.  
 
The 7 year period for wholesale access is adequate to initially ensure competition, 
provided that all access products are available over the subsidised network at 
cost based prices and non-discriminatory terms. In order to ensure continued 
certainty for access seekers and preserve competition on an ongoing basis, access 
obligations should be maintained after the 7 year period until a market analysis 
procedure is carried out by the regulator and access obligations should be lifted 
only if the NRA finds no SMP. It could be justified to impose a longer wholesale access 
obligation for assets with much longer depreciation periods (ducts) or on the basis of the 
very high share of the public funding in the total amount of investment. 
 
The access products on the subsidised network should correspond fully to the list 
of wholesale access products required by the NGA Recommendation at cost 
based prices (after taking the subsidy into account), and any exceptions to this rule 
should also be governed by the conditions set out in the NGA Recommendation.  
 
Deploying multiple fibre lines in rural areas will only make the investment more 
expensive without the benefit of competition, ultimately leading to higher end user 
prices. A more appropriate focus for state aid would be to ensure the deployment 
of at least point to point fibre infrastructure3, which could result in slightly higher 
capex than other solutions (estimated at 10% higher than GPON), but which has been 
shown to result in significantly better competitive outcomes. 
                                                 
3 Some ECTA members with incumbent interests do not agree that the focus of state aid should be limited 
to FTTH. 



 

1. GENERAL QUESTIONS 

1.2. What is your assessment of the Commission's policy in the field of State 
aid to broadband in general? In your view, were the Guidelines able to achieve the 
Commission's policy objectives as detailed in section 2.2 above? In your view, did 
the Guidelines strike the right balance between promoting investment in basic 
broadband and NGA networks and limiting the distortion of competition arising 
from public intervention?  
 
We believe that the current Guidelines are based on sound principles and do not need 
extensive revision. . However, in order to reflect technological developments and 
achieve the recently set Digital Agenda targets under the EU2020 strategy, the 
Guidelines should be finetuned. to focus on ensuring that public money is used to 
expand  the rollout of future-proof open and competitive NGA infrastructure4 that will 
meet the Commission’s broadband targets and yield the most long term economic and 
societal benefits.  
 
We suggest in particular – as set out below at the specific questions – a greater focus on 
NGA as compared with basic broadband and the finetuning of the definition of grey and 
black areas, the concept of ‘best economic offer’ and the principle of technology 
neutrality to ensure that the Guidelines facilitate the achievement of the 2020 objectives. 
 

2. SUBJECT OF THE AID 

2.1. Do you consider that distinction is justified in light of current economic, 
technological and regulatory developments in this field?  
 
The distinction between basic broadband and NGA networks remains relevant from a 
State aid perspective (even if standard and NGA networks are from a competition law 
perspective in the same relevant market) because public funding aims to ensure the 
delivery of particular targets set for social and economic reasons that would not be 
achieved without state support.  
 
Whilst basic broadband remains a relevant goal for Europe (the Digital Agenda proposes 
that all households in the European Union should have access to basic broadband by 
2013) , this target is close to being achieved. The Digital Agenda Scoreboard reported 
that basic broadband coverage has reached 95.3%) and remaining gaps could be filled 
in the short term without the use of state aid for example through wireless technologies.  
 
In this context, the focus of the Guidelines should shift towards ensuring the deployment 
of an open and competitive high speed infrastructure to achieve the targets of 100% 
coverage of households by at least 30 Mbps broadband and ensure that very high speed 
broadband services are offered competitively, so that at least 50% of households 
subscribe to at least 100 Mbps broadband services. 
 

                                                 
4 COMMUNICATION FROM THE COMMISSION, EUROPE 2020, A strategy for smart, sustainable and 
inclusive growth, Brussels, 3.3.2010, COM(2010) 2020 final 



 
2.2. Would you consider it useful to devote specific sections of the Guidelines 
to the rules and conditions applying to the use of public funding to subsidize 
specific  infrastructure elements (for instance, ducts, dark fibre, backhaul 
networks, etc.) or to other activities related to broadband network roll-out (such as 
civil engineering costs, upgrade of in-house cabling, etc.)? 
 
Economic studies such as WIK (Economics of NGA 20085) have found that even if cost-
based duct access is available, it is unlikely that this access alone would result in 
multiple duplication of fibre lines sufficient to achieve effective competition in high speed 
broadband. In this context, we do not believe it would be useful to devote specific 
attention to subsidising empty duct construction. Rather the installation of ducts together 
with open fibre is needed to meet Europe’s digital agenda targets. 
 
If a particular infrastructure element has been identified as the particular bottleneck in an 
area (e.g. backhaul capacity, terminating segment) then it is evident that aid which 
addresses just that bottleneck will be less distortive of competition than a wider scheme. 
Therefore, we would support sections in the Guidelines that discuss the particular types 
of bottleneck that typically arise in NGA networks and describe how aid can best be 
targeted at them including new or specific infrastructure elements or other activities that 
such access might require in practice.  
 
2.3. Do you think that this definition is still adequate? In other words, at this 
stage of technological and market development, besides fixed, mainly fibre based 
networks, would you consider any other broadband technologies as falling into 
the definition of NGA networks? 
 
The definition of high speed NGA networks as fixed, mainly fibre networks, remains 
appropriate. This is supported by the Commission’s NGA Recommendation adopted in 
September 2010 which presumes that fixed (fibre-based technologies), will be the 
primary delivery means for high speed broadband and by technical experience of fixed 
and mobile technologies. . 
 
Evolutions of mobile technology such as LTE can be referred to as “next generation” 
mobile technologies but they are not substitutable for fixed NGA in an economic sense. 
There is market evidence that even with the widespread deployment of LTE networks it 
cannot be expected that similar speeds to a fixed NGA network will be available and 
guaranteed by mobile broadband. Triple play services including TV packages are 
becoming increasingly popular for European consumers, but can also not be expected to 
be offered via mobile networks nor can unlimited data offers.6  
 
2.4. In your opinion, shall the Commission change the current qualitative 
definition of NGA (i.e. mainly fibre based solutions) to a more quantitative one (for 
instance by setting explicit thresholds for download/upload speeds or defining 
any other technology criteria)? 
 

                                                 
5 http://www.ectaportal.com/en/REPORTS/WIK-Studies/WIK-NGA-Study-2008/ 
6 Some ECTA members with significant mobile interests do not agree that the NGA definition in the state 
aid guidelines should be limited to fixed NGA. 



A definition of NGA on the basis of speeds is not future proof, since with the evolution of 
technology, speeds over all types of network tend to increase. For example, access 
networks partly based on copper (vDSL) are already capable of similar speeds to those 
specified in the previous draft Guidelines, pair-bonded xDSL is progressing in 
standardisation, etc whilst the capability of FTTH point to point networks is orders of 
magnitude higher both upstream and downstream.  
 
It is more relevant to consider the inherent capability of the physical layer and ease of 
upgrading the network to use more modern and faster transmission equipment. An 
effectively designed NGA network should have the potential for near unlimited 
downstream and upstream bandwidth moving forward.  
 
Basing state aid rules on specific speeds is also inconsistent with the idea that the 
publicly funded infrastructure should be open to competition preferably through 
unbundled access as it is ultimately the operators using the unbundled lines that would 
determine the speeds offered to consumers rather than the infrastructure provider.  
 
For both these reasons, it is important that the guidelines remain focused on the 
installation and maintenance of open infrastructure, rather than on the provision of 
services at a specified speed. 
 

3. AREAS OF PUBLIC INTERVENTION 

3.1. According to your experience with State aid broadband schemes, would 
you consider other criteria (for instance download/upload speeds or other 
technology, regulatory or market criteria) as relevant to identify areas with non-
adequate broadband coverage? Do you consider an adequate criterion that if a 
minimum (download) speed of 2 Mbps is not available at affordable prices, the 
area shall be considered as "white area"? 
 
As regards state aid for NGA, the architecture and openness of networks present or 
planned in a certain area together with the resulting competitive outcomes should be 
taken into account when defining the area as white, grey or black. In particular, if 
unbundled access is not available on any of the networks present, i.e. the network 
cannot be unbundled and/or there has been considerable resistance to the provision of 
wholesale services by network operators present resulting in a lack of effective retail 
competition in high speed broadband, it should be still possible to grant state aid for 
NGA rollout in that area in order to ensure that another network provides consumers with 
the benefit of competitive prices, choice and new services. The threat of such action 
would also provide an invaluable and strong incentive for dominant firms to roll out 
inherently future proof and pro-competitive architectures instead of foreclosing or 
severely restricting competition. Such a definition would benefit not only consumers but 
also businesses by ensuring the ready availability of business grade wholesale products. 
 
Accordingly, we suggest that the definitions of grey and black areas are slightly modified 
with reference to the conditions of competition rather than the number of networks 
present: 
 

- In a grey area NGA networks may exist or be planned, but such network or 
networks have not been constructed in an open way such that competition in 



high speed broadband services can be assured and there is no proven 
commitment by any operator to deploy an inherently open NGA network in the 
coming 5  years.   

- In a black area there already exists at least one NGA network effectively open to 
competition or private investors are in the process of deploying an inherently pro-
competitive NGA network. 

 
We do not believe any specific changes are needed to the definition of white areas for 
NGA (i.e. an area in which no network with high speed capability exists or is planned).  
 
As regards the definition of white areas for basic broadband, the absence of affordable 
services at 2Mbit/s or above could be a useful retail indicator of a lack of effective 
competition and/or lack of economic viability for basic broadband networks. However, 
setting specific speeds as a threshold risks obsolescence as explained above and a 
further concern is that it could encourage the subsidy of legacy technologies thereby 
widening the NGA gap between urban and rural communities. One way to address these 
concerns would be to: 
 

- Define white areas as areas where basic broadband services are not available or 
are available, but not at an affordable price; and 

- Qualify that any state aid for the installation or upgrade of networks should be 
directed towards the construction of open high speed NGA infrastructure 

 
- Qualify that before any state aid may be granted to support basic broadband the 

following steps should be taken 
o If a fixed telephone network exists, the regulator should ensure the 

availability of wholesale broadband access and unbundling at a cost-
based price to ensure that broadband services are offered in a 
competitive market at an affordable price. 

o If no fixed telephone network exists, the Govt/regulator should review 
whether the broadband gap could be closed through the award of 
spectrum and licensing conditions for wireless coverage. 

o If the above steps still would not lead to affordable provision of basic 
broadband, state aid should be directed towards providing a rebate 
directly to consumers, enabling them to choose their service provider in a 
competitive market. 

 
3.2. In your experience, has this distinction – and the ensuing differences in the 
applicable compatibility conditions – helped preserving competition and private 
incentives to invest?   
 
The distinctions in the current broadband state aid guidelines should in principle 
preserve private incentives to invest by discouraging the use of state aid where NGA 
networks are being built. However, they have failed to promote competition because the 
definition for grey and black areas does not take account of whether the networks are 
being constructed in a way which will ensure retail competition. As a result, under the 
current rules, state aid for an open NGA network could be prevented in a scenario where 
a closed duopoly exists. This perverse effect, which runs counter to the EU2020 
“openness” objectives, should be tackled in the revision of the Guidelines. 
 



3.3. Do you consider that the defined 3 years period is still an adequate time 
horizon? In your view, what proofs private operators can put forward to 
demonstrate their investment plans in a certain area? 
 
In order to classify an area, evidence of NGA rollout should be provided before any 
conclusions are drawn. In this context, existing networks and future projects should be 
also considered and the genuine commitment and realistic deployment of the latter 
carefully evaluated. Mere announcements of NGA investments should not be considered 
as evidence, because these announcements are often not followed by actual 
deployments or not of the scale that has been announced, and could be used by 
incumbents to ‘game’ to prevent the deployment of open access infrastructures.  
 
Evidence of this effect can be found in Italy where announced plans by Telecom Italia 
have been dramatically scaled back in the past two years, indicating how the original 
announcements, rather than reflecting the real intention to roll out NGA, were meant to  
reduce the areas of public intervention.  
 
Telecom Italia has a regulatory obligation to disclose its investment plans in NGA. The 
Ministry required Telecom Italia and other operators to disclose their plans to roll-out 
NGAs in specific areas, so to identify the target for public-private partnership without 
crowding out private investments. 
 
As demonstrated by the table below, the number of households that Telecom Italia 
announced in 2009 it would pass with NGA by 2011 (3.000.000) has constantly been 
reduced (number of households effectively passed as of today is 279.000).  
The graph is a good example of the huge differences between the number of 
households actually passed by an incumbent and its earlier public announcement. 
  

 
 
The reliance on mere announcements would incentivise incumbents to use the “3 years 
rule” in an opportunistic way in to reduce the target areas of public initiatives, which not 



only undermines the genuine investment plans of other operators but ultimately deprives 
the citizens of the affected areas from the availability of high speed broadband. 
 
Against this background, we suggest not to extend the 3 years period further and 
recommend that the investment plans announced by the incumbent are monitored on a 
six monthly basis in order to verify that the operator effectively rolls out the NGA network 
as planned and announced, and effectively makes it available to customers. In case of 
failure, a mechanism of sanctions should be introduced and the areas previously 
excluded from the target of public initiatives should be reintroduced and all legal effects 
deriving from the investments announcement on the basis of the Guidelines, should be 
removed.  
 
Proof to demonstrate actual investment plans could include financing arrangements with 
banks specific to the project, equipment acquisition agreements with equipment 
providers and infrastructure building plans contracted with civil engineering partners. 
 

4. GENERAL COMPATIBILITY CRITERIA 

4.1. In your experience, have these conditions reached their objective to foster 
investments, preserve private incentives to invest and to support effective 
competition on the subsidized networks?   
 
o Open tender process (point b)  

In addition to the tender process being transparent and treating bidders equally it 
should be ensured that procedural or material conditions – applied equally to all 
participants – do not favour legacy network operators and/or companies associated 
with them. In this context, the “best economic offer” criterion should be better 
qualified in order to avoid tipping the balance towards: (i) lower quality services 
which may be cheaper in the short run but offer less economic and social value, (ii) 
incumbents which have privileged access to financial resources, (iii) companies with 
important ties to incumbents, which have incentives to subsequently let the publicly 
funded networks be absorbed by the incumbents. 
 
Transparency should be ensured not only for prospective bidders but also all 
stakeholders and in particular all operators which are potential access seekers to the 
publicly funded network. It should be required from Member States to hold a public 
consultation on the planned measure including the possibility for all stakeholders to 
comment on the principles as well as decisive elements such as the architectural 
requirements. 
 
The NRA should be involved in monitoring the state aid project and ideally consulted 
upon its design, in particular on access pricing and non-price discrimination issues 
and should be informed at all stages by the funding entity.  
 
In order to ensure that public funding measures that fall under the Guidelines are not 
merely prima facie compliant, in particular with regard to holding a genuinely open 
and transparent process, the Commission should require Member States to provide 
data on the winners of all tenders for public funding. A consistent very high ratio of 
winning public money by the incumbent might suggest that the conditions of the 
tender processes need to be reconsidered in order to be genuinely non-



discriminatory. For example the fact that approximately 80% of public tenders have 
been won by the partly state owned incumbent in Latvia might require closer 
monitoring and review of the procedural and substantive tender requirements7. 
 

o Best economic offer (point c) 
The WIK report8 estimated that the deployment costs of P2P architecture are 
approximately 10% higher than rolling out a PON network. Whilst a bid to roll out a 
P2P network might not qualify as the best economic offer it certainly represents the 
best longer-term economic and social value and is not significantly more expensive 
than a PON network, which has serious competitive and social drawbacks. 
 
The notion of best economic offer should also take into account the capability of the 
planned deployment to deliver key public interests such as competition. When 
confronting different projects which involve different network topologies (GPON vs 
P2P), Member States should not take into consideration solely the cost involved but 
also the qualitative features and specifically whether the architecture planned allows  
full physical unbundling at the MPoP as provided for in Recommend 22 of the 
Commission’s NGA Recommendation. The Guidelines should specify that network 
topologies allowing full unbundling should be given priority points.   
 
We suggest therefore that the best economic offer condition is refined to include the 
best long term economic and social value. 
 

o Technological neutrality (point d) 
The principle of technological neutrality should remain an important condition and 
Member States should not be permitted to favour a single technology in the tender 
process.  
 
In an NGA context, however, the use of certain architectures is decisive on whether 
another fundamental condition can be fulfilled, i.e. effective wholesale access to the 
state funded network. Therefore, technology neutrality should apply only on the 
condition that the technology used must have a long lasting open architecture. 
 
Dominant operators often design the architecture of their NGA network to exclude or 
restrict competition, which should not be permitted on the pretext of technology 
neutrality.  
 
This would imply either an architecture which is inherently capable of providing open 
access, or alternatively the application of a legally binding arrangement to provide full 
equivalence of access to the infrastructure as between the state subsidised operator 
and its competitors.The OECD also recognises that the choice of architecture has a 
considerable impact on the long term social benefit of the network as well as 
competition and advises preference to network topologies, “which offer dedicated 
bandwidth to end users and those which promote the strongest levels of competition 
when government funding is involved”. 
 

                                                 
7 Estimate of Latvian ECTA member Unistars on the basis of the data published by the Latvian 
Government on the results of public tenders at www.iub.gov.lv 
8 http://www.ectaportal.com/en/REPORTS/WIK-Studies/WIK-NGA-Study-2008/ 

http://www.iub.gov.lv/


At the same time the OECD warns against the subsidization of technologies such as 
VDSL that are likely to harm competition and favour dominant operators: 
 

“There are a number of drawbacks to consider for governments considering 
investments in VDSL or cable technologies. First, investing in these existing 
networks often involves strengthening dominant players in a market. DSL 
operators in most OECD countries are required to unbundle the local loop but 
cable operators have largely been excluded from any unbundling requirements 
because of technical difficulties in providing competitive access. When cable 
unbundling requirements have been put in place they have been largely 
unsuccessful.  

 
Second, VDSL is commonly viewed as a temporary technology and not a long-
term investment path despite the shorter time frame which may be required to 
perform the upgrade. In other words, investment in VDSL may not be an interim 
step to putting fibre in the local loop, but would be considered a sunk cost when a 
decision is made to invest in a fibre local loop. The largest VDSL providers in the 
world (KT and NTT) are quickly moving away from the technology and replacing 
the remaining copper in their networks with fibre-to-the-home because of its 
much higher capacity. The fastest fibre offer available in the OECD in October 
2008 was nearly ten times faster than the fastest VDSL or cable offers using the 
latest technologies. VDSL and DOCSIS 3.0 both require fibre connections near 
to users anyway for backhaul. The potential lifespan of VDSL and DOCSIS 3.0 
should be a key consideration of policy makers who may be supporting these 
technologies with government funds.  

 
Finally, public investments in VDSL networks may harm competitors by stranding 
the competitor’s existing investments at the telecommunication exchange, 
particularly if incumbents plan on shutting down and selling the exchanges once 
the neighbourhood equipment is installed. The new fibre investments into 
neighbourhoods will be difficult for competitive operators to efficiently replicate. 
Even if the copper portion of the VDSL network is open for unbundling there will 
be few, if any, providers who could make an economic case for unbundling at the 
street cabinet. It is therefore likely that any competitive access made available on 
VDSL or over cable networks would be via access to wholesale bandwidth over a 
managed IP connection.” 

 
In consequence, we suggest that it should be clarified in this paragraph that 
technology neutrality should be subject to the requirement for competitive access 
and reference be made to the third point of paragraph (74).  It is objectively justified 
to disfavour in the tender process any proposed technology that does not facilitate 
effective competition or would undermine existing competition in the market and vice 
versa to favour architectures that are inherently pro-competitive. 
 

o Wholesale access (point f) 
We support the condition that wholesale access should be offered to the subsidized 
infrastructure for at least a period of seven years. In order to ensure, however, that 
the state funded network delivers choice and competitive prices for consumers in the 
long term this condition should be complemented by the requirement that wholesale 
access should be ensured also beyond seven years until there is a no SMP finding 
by the NRA in a market analysis procedure. 



 
The seven year period could also be aligned with the typical depreciation periods of 
assets or the high share of the public funding in the total amount of investment. It 
could be acceptable to have longer periods for passive access products like ducts 
and associated infrastructures. If the state funding is a significant percentage of the 
total project cost, it would be acceptable to impose longer periods than seven years 
for the wholesale access obligations. 
 
The access obligations should be detailed including that access infrastructures 
available for parties should both be active and passive and should include 
backhauling. The pricing of these assets should be calculated on a cost basis and be 
applied on non-discriminatory terms. 

 
o Benchmarking pricing exercise (point g) 

It’s important to include the obligation of non discrimination between the internal 
division of the aided operator and external operators. 

 
4.2. Do you have experience or examples on the implementation of such 
condition? In your opinion, how should such condition be implemented in 
practice to be effective in achieving its objective? Under what circumstances do 
you consider that access to the incumbent's infrastructure in line with the 
applicable regulatory framework is a sufficient safeguard? 
 
The use of existing infrastructure in state aid projects should always be accompanied by 
the imposition of regulated access to such existing infrastructure alongside the list of 
wholesale access products foreseen in the NGA Recommendation.  
 
France 
 
An example of using existing infrastructure of the incumbent is the ‘speed increasing’ 
mechanism currently used by the France Telecom and subsidised by regional 
collectives. With ‘speed increasing’, the DSL signal (initially injected at MDF level) is 
injected at sub-loop level, in order to increase the speeds of the lines where no FTTH 
rollout is foreseen within 3 to 5 years. This mechanism approved by ARCEP raises deep 
competitive concerns: 
 
- It is dedicated to the modernization of FT’s copper local sub loop, under FT’s exclusive 
ownership, in areas which are not unbundled and where only FT is present. It maintains 
the incumbent’s monopoly income on copper and creates no incentive for FT to invest in 
FTTH; 
 
- The modernisation of the copper sub loop is funded by the territorial collectives, 
whereas FT’s regulated wholesale charges (e.g. for wholesale broadband access) 
already include the investments needed for this modernisation; 
 
- The compensation mechanism, designed for the operators initially present at MDF level 
is over evaluated (there is no precise description of the methodology used) and will 
essentially benefit FT due to its market share exceeding 60% in rural areas. In addition, 
operators wishing to unbundle the MDF later would get no compensation at all, while 
they will have to invest both at MDF and sub loop level; 
 



- FT will quasi systematically be chosen by the regional collectives to perform the 
technical operations needed to ensure the “speed increasing” on the basis of its legacy 
ownership of the copper network. 
 
Portugal 
 
Another example is Portugal, where there are regulated reference offers in place 
imposing access to the incumbent’s ducts and poles. The ducts offer has been in place 
for several years, is operational and has been recently revised in order to solve some 
operational limitations. The poles offer is very recent and experience is still being 
acquired by alternative operators in using it. 
 
There is legislation since May 2009 imposing access to all infrastructures capable of 
supporting electronic communications networks. Infrastructures owned or managed by 
municipalities, state authorities, utilities and operators are included. There are several 
operational problems associated with the implementation of this legislation and some of 
the provisions have yet to be implemented. 
 
Access to dark fibre is still not regulated or imposed in Portugal but fibre unbundling 
should be included as a measure to avoid resource duplication in aid projects. 
 
These offers and legislation should be operationally effective, without undue limitations 
to alternative operators, in order to contribute to a competitive market. If wholesale 
access is evidently available on a fully equivalent basis (with SLAs in place measured by 
KPIs that have been consistently met by the SMP operator) and genuinely cost based 
prices to existing infrastructure, it might be sufficient to confirm that the provision of 
wholesale access is mandated under the state aid project on the same regulated terms. 
The minimum period of the wholesale access obligation to existing infrastructure should 
be also 7 years, however, in order to ensure legal and market certainty. 
 

5. AID TO NEXT GENERATION ACCESS NETWORKS  

5.1. Do you have experience with the implementation of the "open access" (i.e. 
full and effective access) requirement of the Guidelines in case of subsidized NGA 
networks? Do you have examples for difficulties or disputes and for good 
practices? 
 
There are several “rural networks” being deployed in Portugal with state aid. The open 
access to be granted to operators will include access to ducts, fibre and bitstream. The 
technical details were subject to a public consultation promoted by the Government but a 
final decision is still to be published. 
 
5.2. Do you consider it adequate that all technologically possible access 
products are requested from the aid beneficiary to compensate for the advantage 
obtained by the public funds? Would you consider that certain access remedies 
could under certain circumstances be deemed to be redundant (e.g. duct access 
and dark fibre access) and therefore there is no need to request them in all 
circumstances to ensure a sufficient level of competition? Do you consider that a 
proportionality analysis shall also be carried out in analogy with the existing 
Telecoms Regulatory Framework and that only a minimum set of access remedies 



should be imposed to meet the objective of increasing competition and reducing 
distortion of competition arising from public intervention? If yes, please explain in 
detail. 
 
NGA networks partly financed from taxpayers’ money should be designed in a way that 
maximises the long term benefits of such networks to citizens and businesses: to be 
genuinely open and competitive, using a future proof architecture.  
 
The access products on the subsidised network should correspond to the list of 
wholesale access products required by the NGA Recommendation at cost based prices 
(after taking the subsidy into account), and any exceptions to this rule should also be 
governed by the conditions set out in the NGA Recommendation. There is typically a 
need for a range of wholesale products to deliver effective competition in services to 
consumers and businesses, because the needs of operators vary depending on their 
scale and the customer segment they are targeting. It should be for operators taking 
access from the subsidised network ultimately to decide which of the available access 
options is the most efficient solution for them in any circumstance. 
 
Moreover, failing to offer a range of wholesale services to enable broadband competition 
for both consumers and business could limit uptake of broadband and reduce the quality 
of services received. Wholesale services in fact support the investment business case 
by maximising take-up and revenues to pay for the installation of the underlying lines.  
 
5.3. Do you consider this 7 year period adequate to ensure competition in the 
areas concerned without discouraging private investments? Would it be justified 
to require a longer period, for instance in case of passive access products (e.g. 
ducts)? If yes, please explain in detail. 
 
The 7 year period is adequate to initially ensure competition, provided that all access 
products are available over the subsidised network at cost based prices and non-
discriminatory terms. In order to ensure continued certainty for access seekers and 
preserve competition on an ongoing basis, access obligations should be maintained 
after the 7 year period until a market analysis procedure is carried out by the regulator 
and some or all access obligations should be lifted only if the NRA finds no SMP. If the 
subsidised NGA network is the SMP operator in the market that is not effectively 
competitive, appropriate access obligations must be maintained.  
 
Separately, if an access seeker makes use of a passive access product (such as ducts) 
which requires significant sunk investment, there may well be a case to extend the 
period of guaranteed access so that access seekers have sufficient security to make the 
necessary investment. 
 
5.4. What is your experience with multiple fibre infrastructures? Do you share 
the view that it may not be economically justifiable to deploy multiple fibre 
networks in rural areas? Or would you see multiple fibre infrastructures as an 
essential investment to achieve competition in the concerned area in the long 
run? 
 



Multifibre is somewhat more expensive than deploying a single point to point fibre 
(estimates range from 10-20%9. In this context it can make the business case in 
marginal regions harder to justify than it would otherwise be. This additional cost is 
unlikely in most cases to be compensated through competitive benefits because multi-
fibre tends to imply that total investment is equally divided amongst co-investing 
operators, whilst in practice the market shares of operators in broadband are far from 
equal. Typically the incumbent retains in rural areas >60% share of retail customers. The 
imbalanced market share of the operators means that it would rarely be economically 
viable for competitors to take advantage of a multi-fibre structure10. 
 
In summary, deploying multiple fibre lines in rural areas will only make the investment 
more expensive without the benefit of competition, ultimately leading to higher end user 
prices. A more appropriate focus for state aid would be to ensure the deployment of at 
least point to point fibre infrastructure11, which could result in slightly higher capex than 
other solutions (estimated at 10% higher than GPON), but which has been shown to 
result in significantly better competitive outcomes.12  
 

 
 
 
 
 
 

                                                 
9 http://www.ectaportal.com/en/REPORTS/WIK-Studies/WIK-NGA-Study-2008/ 
10 The Economics of Next Generation Access – Addendum, WIK-Consult, 2009  
http://wik-
consult.de/index.php?id=studiedetails&L=1&tx_ttnews[pointer]=3&tx_ttnews[tt_news]=1043&tx_ttnews[
backPid]=85&cHash=c7faa3d9c9b01ea64816cf47cc1685cc 
11 Some ECTA members with incumbent interests do not agree that the focus of state aid should be limited 
to FTTH. 
12 Architectures and competitive models in fibre networks, WIK-Consult, 2010 
http://www.vodafone.com/content/index/about/about_us/policy/policy_papers.htm 



5.5. Have you been involved in NGA projects? Do you have experience with 
requesting effective unbundling, perhaps on different technology architectures? 
Do you have examples of good practices using one or the other technology? 
 
The architecture of NGA networks influences their capabilities. We therefore strongly 
suggest that fibre networks subject to state aid should be required to be ‘point to point’. 
Given that such architectures involve marginally more capex than alternatives but offer 
longer-term benefits, the concept of the best economic offer should be targeted at 
ensuring that the offer reflects the best long term economic and social value rather than 
necessarily just the lowest cost. 
 
In a recent study (for Vodafone) WIK-Consult13 modelled the economic and societal 
benefits of both ‘point to point’ (P2P) and ‘point to multipoint’ (PON, GPON) fibre 
architecture. The main conclusions of the modelling exercise are that networks suitable 
for unbundling generate greater consumer surplus and total welfare. The additional cost 
involved in rolling out P2P is only about 10% higher than the one associated with closed 
GPON: technologies suitable for unbundling can achieve nearly the same coverage as 
closed GPON architectures. 
 
Architectures and technologies strengthening dominant positions, restricting competition 
or with limited lifespan should not be supported by state funding. Consequently, it is 
justified to disfavour technologies in the tender process that do not facilitate effective 
competition or would undermine existing competition in the market. 
 
5.6. Besides the conditions specified in paragraphs 75 and 79, do you consider 
any other conditions that beneficiary companies constructing subsidized NGA 
networks shall comply with in order to increase competition and reduce the 
distortion to competition arising from the public intervention? 
 
The access products should be provided at cost based prices and on fully equivalent 
terms. 
 

6. THE ROLE OF THE NATIONAL REGULATORY AUTHORITIES ("NRAS") 

6.1. In your opinion, how could NRAs help (national or local) authorities with 
their State aid broadband measures? Do you consider appropriate that access 
conditions should always be approved by the NRAs? Do you consider any 
limitations for the involvement of the NRAs in State aid broadband measures? If 
you have been directly involved in aid projects, did you experience any difference 
when the access conditions were imposed as a regulatory measure as opposed to 
an access obligation deriving from the State aid rules? 
 
The NRA should be involved in designing and monitoring the state aid project, in 
particular access pricing and non-price discrimination issues and should be informed at 
all stages by the funding entity. 
 

                                                 
13 Architectures and competitive models in fibre networks, WIK-Consult, 2010 
http://www.vodafone.com/content/index/about/about_us/policy/policy_papers.htm 
 



The access obligation and conditions should fully implement the requirements of the 
NGA Recommendation and NRAs should check and ensure that all access products 
foreseen in the NGA Recommendation are genuinely available at cost based prices and 
fully equivalent terms. 
 
6.2. Do you have experience with such procedure? How do you see the role of 
NRAs to solve disputes between the access seekers and the operator of the 
subsidized network? 
 
NRAs have the necessary knowledge and experience to set adequate access 
conditions. We see the involvement of NRAs as essential in order to ensure a coherent 
definition of obligations for SMP operators and for beneficiaries of state aid. Coherent 
access conditions to all existing network elements is essential for a smooth functioning 
of the market, reducing operational costs for alternative operators and ensuring a level 
playing field for developing competitive retail offers across the internal market. 
 

7. TRANSPARENCY OF STATE AID MEASURES 

7.1. Do you consider that the information made available in the described ways 
is adequate to ensure transparency? Do you have suggestions on how the 
transparency of State aid broadband schemes could be further improved? Can 
you provide examples of good practice when it comes to information provided on 
the State aid broadband measures in different stages of the procedure? 
 
Transparency should be ensured not only for prospective bidders but also all 
stakeholders and in particular all operators which are potential access seekers to the 
publicly funded network. It should be required from Member States to hold a public 
consultation on the planned measure including the possibility for all stakeholders to 
comment on the principles as well as decisive elements such as the architectural 
requirements and deployment maps. 

 
In order to ensure that public funding measures that fall under the Guidelines are not 
merely prima facie compliant, in particular with regard to holding a genuinely open and 
transparent process, the Commission should require Member States to provide data on 
the winners of all tenders for public funding. A consistent very high ratio of winning public 
money by the incumbent might suggest that the conditions of the tender processes need 
to be reconsidered in order to be genuinely non-discriminatory. 
 

8. OTHER POINTS 

8.1. In your view, what would be the costs and the benefits of requesting this 
condition? In what circumstances would you consider vertical separation to be an 
effective remedy? 
 
Vertical separation is one way of effectively ensuring that access is provided on a non-
discriminatory basis, thereby increasing the potential for competition, which in turn 
boosts innovation and broadband speeds and lowers retail prices. Vertical or functional 
separation should be considered a positive aspect in state aid bids from private 
companies. If vertical separation is not proposed, private sector bidders should be 



required to demonstrate through which other means they plan to ensure the provision of 
access on a non-discriminatory basis for example through functional separation. 
 
Equally, if a public authority is involved in the management of a network, it is essential 
that this is done through a vertically separated entity which splits management of 
passive access from provision of telecoms services.   
 
Vertical separation would be easier to implement in case of consortia or a new, 
structurally separate company acting as the beneficiary. Existing operators acting as the 
sole beneficiary would have implementation costs that could limit their investment to 
projects where those implementation costs could be adequately covered. 
 
8.2. In what circumstances would you consider that public ownership is 
justified? What are in your view the advantages/disadvantages of public 
ownership of the infrastructure? 
 
The state can play a valuable role in ensuring that fair co-operative investment 
arrangements can be established. In addition to the option of offering subsidies for one 
specific operator, Governments should also examine the option of a public private 
partnership/joint venture in which the public authorities (either as minority or majority 
shareholders) invest together with a number of operators on a fair and equal basis. If the 
Government is considering a public private partnership it should ensure that in principle 
participation in the scheme is open to all comers and the conditions of participation do 
not have the effect of excluding smaller players. It can also facilitate long term pro-
competitive outcomes for example by ensuring that there is at least one wholesale only 
investor (such as real estate company, a financial investor with no stake in the provision 
of retail services, or the public authority itself) within the scheme thereby helping to 
overcome barriers to entry. 
 
Where the state funding is a predominant percentage of the total project cost it could be 
justified that the infrastructure remains in public hands. This would allow the 
maximisation of the investment done by the public authorities with the initial funding of 
the project and would also allow the imposition of adequate open access conditions.  
 

9. NON-AID MEASURES: MEIP AND SGEI 

9.2. Do you consider that the current level of detail provided in the Guidelines 
on MEIP and SGEI is sufficient? Do you have any comment on the applicability of 
these provisions? 
 
Member States should not be permitted to circumvent compliance with state aid rules by 
claiming that a publicly funded NGA network provides services of general public interest 
(SGEI).  
We support the Commission’s stance regarding a manifest error stating that where 
private investors have already invested in a broadband network infrastructure (or are in 
the process of expanding further their network infrastructure) and are already providing 
competitive broadband services with an adequate broadband coverage, setting up a 
parallel competitive and publicly-funded broadband infrastructure could not be 
considered as a public service within the meaning of the Altmark case-law or as a SGEI 
within the meaning of Article 86 of the Treaty. 



 
We suggest the inclusion of a similar provision in Section 3 of the Guidelines clarifying 
the meaning of public service and SGEI in an NGA context.  
 
In our view a publicly funded network could qualify as public service or SGEI 
infrastructure only in those white areas, where there is no NGA deployment taking place, 
nor can it be expected in the next 5 years and there is no basic broadband infrastructure 
in that area either. 
 
Although Member States have a wide discretion to define public service tasks and SGEI 
in accordance with Community law and jurisprudence, we generally agree with the 
conclusions of the Commission regarding these concepts in the Appingedam14 case: 
 

“[i]f an infrastructure is needed to provide a service that is falling within the 
responsibility of the State towards the general public and is limited to meeting the 
requirements of that service. Moreover, it should be a facility that it is unlikely 
to be provided by the market because it is not economically viable and the 
way in which it is operated should not selectively favour any specific undertaking. 
Accordingly, the Commission is of the opinion that the project cannot be qualified 
as a general infrastructure which is outside the scope of State aid control. 
Contrary to, for example, certain infrastructures in the transport sector, which are 
open to all potential users on equal and non-discriminatory terms and which are 
not provided (constructed and/or managed) by the market on purely commercial 
terms, this type of infrastructure is actually deployed by private parties which are 
also delivering electronic communications services, although not necessarily on 
the conditions foreseen by the municipality of Appingedam for the measure at 
hand. 
As the presence of KPN and Essent in Appingedam shows, the provision of a 
local access network for electronic communications is not a typical task of 
a public authority, but such networks are normally deployed by providers 
of electronic communications services who deliver broadband services to 
households and businesses. The project thus duplicates to a certain extent 
market initiatives or makes possible the provision of services which are already 
available.”15(emphasis added) 

 
9.3. The Guidelines insist on a strict definition of what constitutes an SGEI in 
the liberalised telecom sector (universal and compulsory nature, open and neutral 
network, separation of wholesale and retail operations etc.). Have you 
experienced special difficulties with the implementation of this type of measures? 
 
In the Appingedam case the Commission considered that there was no market failure in 
an area where triple play services were already offered on a commercial basis and 
effective wholesale access was also offered including unbundling, wholesale leased 
lines and wholesale broadband access services.16 
 

                                                 
14 COMMISSION DECISION of 19 July 2006 on the measure n° C 35/2005 (ex N 59/2005) which the 
Netherlands are planning to implement concerning broadband infrastructure in Appingedam, 
http://ec.europa.eu/competition/state_aid/register/ii/doc/C-35-2005-WLWL-en-19.07.2006.pdf 
15 Supra footnote 14, paragraphs (33) – (35) 
16 Supra footnote 14, paragraphs (76) – (77) and (80) 

http://ec.europa.eu/competition/state_aid/register/ii/doc/C-35-2005-WLWL-en-19.07.2006.pdf


 
9.4. Do you consider it adequate that for SGEIs all technologically possible 
access products are requested or would you consider that certain access 
remedies could under certain circumstances be deemed to be redundant (e.g. 
duct access and dark fibre access) and therefore there is no need to request them 
to ensure a sufficient level of competition? If yes, please explain in detail. 
 
NGA networks partly financed from taxpayers’ money should be designed in a way that 
maximises the long term benefits of such networks to citizens and businesses: to be 
genuinely open and competitive, using a future proof architecture.  
 
The access products on the subsidised network should correspond to the list of 
wholesale access products required by the NGA Recommendation at cost based prices. 
 
There is no economic, legal or societal justification for providing any form of regulatory 
holiday to the beneficiaries of public money to the detriment of end users. 
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