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Public consultation on the evaluation and the review of
the regulatory framework for electronic communications
networks and services

Fields marked with * are mandatory.

1.  Purpose of this document

1.1. Objective of the public consultation

The review of the regulatory framework for electronic communications is one of the 16 actions
of the adopted by the Commission on 6 May 2015 and a key Digital Single Market Strategy 
element for creating the right conditions for digital networks and services to flourish (second
pillar of the Strategy). In accordance with the , theCommission Work Programme for 2015
review will be preceded by a Regulatory Fitness and Performance Programme (REFIT)
evaluation aimed at assessing whether the current regulatory framework is 'fit for purpose'.

The purpose of this questionnaire is therefore twofold. First, it aims to gather input for this
evaluation process in order to assess the telecoms regulatory framework against the
evaluation criteria according to the :Better Regulation Guidelines

Effectiveness (Have the objectives been met?)
Efficiency (Were the costs involved reasonable?)
Coherence (Does the policy complement other actions or are there contradictions?)
Relevance (Is EU action still necessary?)
EU added value (Can or could similar changes have been achieved at national/regional
level, or did EU action provide clear added value?)

Second, the questionnaire is designed to seek views on issues that may need to be reviewed
with a view to reforming the regulatory framework in light of market and technological
developments, with the objective of achieving the ambitions laid out in the Digital Single Market
Strategy. More information on relevant developments and the emerging challenges for the
existing sector rules can be found in a to the public consultation.background document 

 

1.2. Details of the timetable and process

http://ec.europa.eu/priorities/digital-single-market/docs/dsm-communication_en.pdf
http://ec.europa.eu/atwork/pdf/cwp_2015_refit_actions_en.pdf
http://ec.europa.eu/smart-regulation/guidelines/docs/swd_br_guidelines_en.pdf
http://ec.europa.eu/newsroom/dae/document.cfm?doc_id=10824
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The Commission invites citizens, legal entities and public authorities to submit their answers
by 7 December 2015. The Commission will assess and summarise the results in a report,
which will be made publicly available on the of the Directorate General forwebsite 
Communications Networks, Content and Technology. The results will also be reflected in an
evaluation report assessing the functioning of the current regulatory framework and in a
Communication underpinning the future review proposals in 2016.

You are invited to read the privacy statement attached to this consultation for information on
how your personal data and contribution will be dealt with.

Personal data

Contributions will be published on the website of the Directorate General for Communications
Networks, Content and Technology. The responses received will be available on the
Commission website unless confidentiality is specifically requested.

To this end we would kindly ask you to clearly indicate in the general information section of this
questionnaire if you would not like your response to be publicly available. In case your
response includes confidential data please also provide a non-confidential version of your
response.
Please read the on how we deal with your personal data and contribution.Privacy Statement 

1.3. Structure of the public consultation

You are invited to fill in the online questionnaire, which is available below. An accessible
version for persons with disabilities can be provided upon request. Please note that it is
available in English only.

The questionnaire of the public consultation has a first section with general questions on the
overall evaluation of the functioning of the current regulatory framework and five sections,
which are dedicated to different policy areas (you can download the public consultation
document ):

- Network access regulation

- Spectrum management

- Communication Services

- Universal service

- Institutional set-up and governance.

These sections are further split into backward and forward looking subsections to distinguish
between the evaluation of the current performance of the regulatory framework for each
specific policy area and the modifications that you consider need to be introduced for the
future.

You can skip questions that you do not feel comfortable responding to. You can also
pause at any time and continue later. Once you have submitted your answers, you
would be able to download a copy of your completed responses.

https://ec.europa.eu/digital-agenda/news-redirect/25520
http://ec.europa.eu/newsroom/dae/document.cfm?action=display&doc_id=10812


3

Please note that due to technical requirements for processing the questionnaire and in order to
ensure a fair and transparent consultation process, only responses received through the online
questionnaire will be taken into account and included in the report summarising the responses.
Questionnaires sent by e-mail or in paper format will not be analysed except those due to
accessibility needs of persons with disabilities.

2. General information

*Question 1: You answer as:

Private individual
Consumer association or user association
Business (please specify sector)
Electronic communications network or service provider
Internet content provider
Government authority
National Regulatory Authority
Other public bodies and institutions (please specify)
Other (please specify)

Please specify business sector (if applicable) or if "other"

Text of 1 to 250 characters will be accepted 

Trade association – Telecommunication sector

*Question 2: Is your organisation registered in the Transparency Register of the European
Commission and the European Parliament?

Yes
No
Not applicable (I am replying as an individual in my personal capacity)

If yes, please indicate your organisation's registration number in the Transparency Register.

24627752238-32

If you are an entity not registered in the Transparency Register, please register in the 
before answering this questionnaire. If your entity responds withoutTransparency Register 

being registered, the Commission will consider its input as that of an individual.

*

*

http://ec.europa.eu/transparencyregister/public/homePage.do?locale=en#en
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*Please enter the name of your institution/organisation/business.

European Competitive Telecommunications Association

If you object to publication of the personal data on the grounds that such publication
would harm your legitimate interests, please indicate this below and provide the reasons
of such objection

*Question 3: What is your country of residence? (In case of legal entities, please select the
primary place of establishment of the entity you represent)

Austria
Belgium
Bulgaria
Croatia
Cyprus
Czech Republic
Denmark
Estonia
Finland
France
Germany
Greece
Hungary
Ireland
Italy
Latvia
Lithuania
Luxembourg
Malta
Poland
Portugal
Romania
Slovakia
Slovenia
Spain
Sweden
The Netherlands
United Kingdom
Other

*

*
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If other, please specify

99 character(s) maximum 

3. Issues for consultation

 3.1. Introduction

Since the liberalisation of the EU telecommunications markets at the end of 1990s, the EU
regulatory framework on electronic communications networks and services has been founded
on the use of regulatory tools to open markets, free up bottlenecks and enable access to key
inputs. These tools have facilitated market entry, protected end-users and enabled them to
avail of market opportunities, and ensured social and territorial inclusion. This common
framework, applied by Member States authorities and independent regulators and the
Commission, has provided consistency of underlying economic principles and a degree of legal
security and predictability which have enabled a transformation of European
telecommunications markets.

Successive adaptations of the electronic communications regulatory framework, combined with
the application of EU competition rules, have been instrumental in ensuring that markets
operate more competitively, bringing lower prices and better quality of service to consumers
and businesses. Moreover, effective competition is also a key driver for investments. However,
important policy and regulatory challenges remain. Since the last review in 2009, electronic
communications networks and services have been undergoing significant structural changes
characterised by slow transition from copper to fibre mainly via hybrid networks (FTTC), more
complex competition with the convergence of fixed and mobile networks and rise of retail
bundles as well as emergence of new online players (so called OTTs) along the value chains
which challenge the traditional role of Telcos and Cablecos in providing vertically integrated
communications/audiovisual services in addition to broadband/internet access, and not least
changing end-user expectations and requirements. At the same time societies have become
increasingly dependent on broadband networks and demand for capacity is growing year on
year. Challenges the reform has to respond to include the following:

Relatively little full "infrastructure competition" has emerged in the fixed-line networks,
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Relatively little full "infrastructure competition" has emerged in the fixed-line networks,
except in very densely populated areas, where cable networks were already present, or
where local authorities have been active; and the extent of upgrades to the highest
capacity networks varies markedly;
Progress towards more integrated telecoms markets is slow and the provision of
connectivity to consumers and business remains highly divergent across the Union;
Significant differences remain with regard to approaches to spectrum governance and
strategies to make spectrum available which cannot be justified solely by differing national
circumstances;
Online services are increasingly seen by end-users as substitutes for traditional electronic
communications services such as voice telephony, but are not subject to the same
regulatory regime;
Technological and economic developments, such as fixed/mobile convergence, network
virtualisation and the shift to all-IP networks, are likely to profoundly change the functioning
of the electronic communications sector.

Further information on policy challenges can be found in the background document and
annexes. 

Major additional benefits can be derived from a European market with genuinely common rules
on key parameters, where players of different scale and business models can seek
comparative advantage from economies of scale or from local focus and market knowledge
(see backround and annexes for more).

At the same time, the content of the rules counts: it is time to examine whether the framework
of common rules devised for liberalisation of markets needs remains fit for purpose or needs to
be adapted, in particular to face the challenge of growing needs for connectivity and changing
consumer demand, habits and expectations.

In this regard, it should be noted that companies in most economic sectors are subject to
general law (itself a mix of Union law and of the laws of the respective Member States),
whether it be as regards the authorisation to do business, the application of competition rules
to their market behaviour ex post, the commercial negotiations to purchase key inputs, the
geographic areas or customer segments that they choose to address, or the protection of
consumers. On the other hand, electronic communications networks have certain specificities,
not least their sine qua non character for the very functioning of the digital economy and
society. Moreover, the EU telecoms regulatory framework prevents a possible proliferation of
divergent national sector-specific regimes.

The review of the telecoms regulatory framework is one of the 16 actions of the Digital Single

http://ec.europa.eu/priorities/digital-single-market/docs/dsm-communication_en.pdf
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The review of the telecoms regulatory framework is one of the 16 actions of the Digital Single
adopted by the Commission on 6 May 2015 and a key element for creating theMarket Strategy 

right conditions for digital networks and services to flourish (second pillar of the Strategy). It
encompasses, in particular, the review of the Framework Directive (Directive 2002/21/EC), the
Authorisation Directive (2002/20/EC), the Access Directive (2002/19/EC) and the Universal
Service Directive (2002/22/EC) as they were modified in 2009 by the Better Regulation
Directive (Directive 2009/140/EC) and the Citizens' Rights Directive (Directive 2009/136/EC)
and more recently in 2015 by the draft Telecoms Single Market Regulation, as well as the
BEREC Regulation (Regulation 1211/2009). This exercise will not cover: the Directive on
privacy and electronic communications (Directive 2002/58/EC because of the ongoing
legislative process of the general data protection regulation (see COM(2012)11 final); the
Roaming Regulation (Regulation 531/2012) as covered by the draft Telecoms Single Market
Regulation (COM(2013)627); or the Broadband Cost Reduction Directive (Directive
2014/61/CE), which is currently in the process of being transposed by Member States.

3.2. General questions on the current regulatory framework

3.2.1. Evaluation of the overall functioning of the current regulatory framework

This section of the public consultation includes some general questions on the overall
evaluation of the functioning of the current regulatory framework for electronic communications
in relation to the key evaluation criteria established in the Commission's Better Regulation

(i.e. effectiveness, efficiency, coherence, relevance and EU added value).Guidelines 

Question 4: To what extent has the regulatory
framework  achieved its objectiveseffectively
of:

significantly moderately little
not
at
all

do
not
know

a) the development of internal market

b) the promotion of competition

 c) the promotion of the interests of
the EU citizens, including citizens with
disabilities

http://ec.europa.eu/priorities/digital-single-market/docs/dsm-communication_en.pdf
http://ec.europa.eu/priorities/digital-single-market/docs/dsm-communication_en.pdf
http://ec.europa.eu/smart-regulation/guidelines/docs/swd_br_guidelines_en.pdf
http://ec.europa.eu/smart-regulation/guidelines/docs/swd_br_guidelines_en.pdf
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Please explain your responses, in particular the reasons for the levels of achievement and if
there are factors other than the regulatory framework which have contributed to those
objectives.

There is a plethora of evidence showing that the current EU regulatory

framework, notably its core policy objectives which include, among

others, the promotion of competition and of the interests of the EU

citizens, alongside the promotion of efficient investment, has been

welfare-enhancing with regard to the development of broadband (including

with regard to consumer surplus and producer surplus). 

Wholesale access regulation has successfully induced massive growth in

broadband take-up (from 30% in 2005 to 73% in 2014) on account of retail

price reductions, while at the same time generating a step-change in

quality (incl. speed) and scope of the offers (stand-alone broadband and

multi-play bundles). 

Competition enabled by access regulation has therefore been a win-win

situation for all. It has led to an increase in broadband penetration

and revenues, with benefits shared between (i) end users, who have

gained access to (better) broadband products at lower prices, and (ii)

operators, through a massive increase in revenues which has in turn

allowed re-investment in network development. In fact, despite falling

unit prices, total revenue from the broadband sector have increased

significantly from €19 billion in 2005 to €46 billion in 2014 (see

Analysys Mason (2015) for ECTA, The digital single market and telecoms

regulation going forward, available at: 

http://www.ectaportal.com/en/upload/Press_Releases_2015/Analysys%20Mason

%20final%20%20report%20for%20ECTA%2018-09-2015%20CLEAN.PDF).

However, shifts in regulatory policy at EU level have led to a patchy

and ineffective implementation of the EU pro-competitive regulatory

framework which in turn has led to the state of competition declining in

the transition to Next Generation Access. Incumbents hold significant

wholesale and retail broadband shares across all technologies, including

a share of 69% on VDSL (note that 70% of all fixed broadband

subscriptions today are xDSL.) This shows a severe lack of competitive

dynamics. 

As a result, though the current regulatory framework has been successful

in promoting competition and the interests of EU citizens, the promotion

of competition and proper implementation should be reinforced in the

ongoing review of the regulatory framework in order to guarantee that

the European Union will not take a step backwards in terms of end-users’

benefits in an evolving NGA environment. 
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(continue here if necessary)

Question 5: As regards the  of the regulatory framework, if you compare theefficiency
administrative and regulatory costs borne by your organisation with the results achieved, how
do you rate the cost-benefit ratio at scale 1 to 5 (1=costs exceed significantly benefits, 5=
benefits exceed significantly costs)?

1
2
3
4
5
do not know

Please explain your response.

As indicated in our response to Question 4, the EU regulatory framework

has played a key role in ensuring the transition from monopolies to more

competitive markets, benefitting the sector and society at large through

more affordable prices, innovative products, increased take-up of

services, increased network investments and the digitalization of the

society.

In making a balanced analysis of the costs and benefits of regulation,

one should not forget the pivotal role of regulation in ensuring

sustainable competitive market conditions. The intrinsic features of

electronic communications markets make network duplication and market

entry challenging (i.e. decreasing marginal costs and high scale, scope

and density economies; direct and indirect network effects). Access

regulation, in particular, remains key and proportionate in a sector

endowed with monopoly-style characteristics. 

We note that the fulfilment of a variety of non-access related

regulatory requirements/obligations, which are usually of an

administrative or technical nature, very often bears fixed and recurring

costs which may be burdensome for medium sized enterprises, such as many

ECTA associates. It is therefore of utmost importance to ensure that

regulation is not only efficient but also efficiently applied.

Inefficiencies and/or excessive costs of regulation may arise from

several factors, often combined, such as: 

(i) the coexistence, within the same member State, of authorities with

overlapping or poorly coordinated tasks. E.g. in Italy, AGCOM has
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competences over access and interconnection issues and MISE (Ministry

for Economic Development) is responsible for interoperability and

standards issues. However, many issues relating to access and

interconnection to communications services (which e.g. may arise in

disputes before AGCOM) are strictly related to standard protocols and

interoperability of services (for which MISE is the competent

authority). There are many other areas on which duplication exists, such

as e.g. ultra-broadband, frequencies, etc. 

(ii) duplication of regulatory requirements/obligations (e.g.

information and data to be provided by operators) which, due to the

existence of more than one authority having jurisdiction over similar or

the same matters, must be complied with using different formats, systems

and software.

The increase in the number and complexity of regulatory requirements and

obligations, which are often duplicated, determines that operators must

implement new systems and software and/or develop or adapt existing

resources. This makes compliance very burdensome, especially for SMEs.

In assessing the burden of an improperly implemented regulation, one

should also take into account the relevant externalities stemming from

the costs of having operators’ employees learn and cope with new

systems, software and developments. All of these inefficiencies produce

fixed recurring costs that imply very high costs per unit upon SME

operators. 

Therefore, in revising the regulatory framework, the Commission should

expressly focus on efficiency and avoid the duplication of regulatory

oversight. Better coordination among different authorities in the same

Member State is needed.

Overall, when doing a cost-benefit analysis of regulatory burden

associated with the implementation of the EU framework, we clearly

conclude that the costs incurred in complying with access regulation are

small and are easily surmounted by the benefits derived to all users of

communications networks. 

(continue here if necessary)

Question 6: Could you give an estimate of annual direct costs for your organisation in applying
the regulatory framework? Please indicate, if possible, the cause of these costs.

Not applicable
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(continue here if necessary)

Question 7: Have you identified any areas in the regulatory framework where in your view there
is room for improvement in terms of simplification, elimination of regulatory burden or reduction
of associated costs? Please explain.

The Universal Service regime has not produced major benefits and brought

along a significant administrative burden. Perpetuating this regime is

not justified going forward. Broadband should not be included in the

scope of the Universal Service – please see our comments in chapter

3.6.2.

Taking into account that consumer and business customers have different

needs, it would also be helpful to eliminate unnecessary regulatory

burden and costs. Legislation and rules aimed at protecting consumers’

rights often extend the scope of specific obligations to business

operators even if such extension is not required or intended. Imposing

rules whenever negotiated contractual arrangements with business

customers (of potentially any type or size) are already in place through

contract negotiations can add an unnecessary administrative burden or

create disproportionate obligations on operators serving business

customers. This results in additional costs in service provision,

investments in very expensive IT solutions and potentially prevents

business-focused operators from providing innovative and future-proof

services to business customers. This can and should be avoided by

clearly defining the scope of application of consumer protection rules

e.g. by consistently using appropriate wording (i.e. “consumers” or

“mass market”). This issue should be considered during the review of the

Universal Service Directive and of the EU Regulatory Framework more

generally.

The regulation of MTRs/FTRs could potentially move from being asymmetric

to being symmetric.

(continue here if necessary)
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Question 8: As regards the  of the regulatory framework, to what extent is arelevance
regulatory framework for electronic communications at EU level still necessary for EU citizens
and businesses in the following areas:

significantly moderately little
not
at
all

do
not
know

a) Market analysis and access
regulation

b) Universal service and end-users'
protection

c) Management of scarce resources
(such as numbering, spectrum
access)

 d) Authorisation

e) Network and service security

f) Other areas
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Please explain your responses.

Competitive pressure is essential to deliver choice and affordability to

end-users as well as to foster efficient network investments. As

bottlenecks persist in the last mile of the fixed physical network, and

physical network duplication/multiplication is not always economically

feasible – a situation which has not changed in the transition to NGA –

wholesale access regulation is and will remain key. Market definition

and market analysis, based on competition law principles, is an

essential component of the current framework and should not be changed. 

The Universal Service regime has not produced major benefits and brought

along a significant administrative burden. Perpetuating this regime is

not justified going forward. Promoting and protecting the interests of

end-users is a key objective of the regulatory framework and must remain

as such (but legislation and rules aimed at specifically protecting

consumers’ rights should not be extended to business operators). We note

that competition is what ensures the best outcomes for end-users by

guaranteeing the availability of fit-for-purpose and innovative products

and services, at affordable prices.

The number of relevant markets (i.e. those susceptible to ex ante

regulation) has shrunk dramatically to a list of 4 core wholesale input

markets (even if several NRAs continue finding SMP and regulating

markets which were removed from the list of relevant markets). Ex-ante

regulation at least of those 4 markets remains vital for alternative

operators to be able to invest efficiently, differentiate and compete,

and thus for the promotion of competition in the sector. 

As spectrum is a scarce resource and spectrum allocation is a lengthy

and complex process, provisions related to the management of frequencies

are still highly relevant for the good functioning of the sector,

especially to make sure that spectrum assignment procedures are

pro-competitive, to ensure a sustainable competitive market structure,

as well as pro-competitive network sharing arrangements.

(continue here if necessary)
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Question 9: To what extent are the policy objectives as defined in Article 8 of the Framework
Directive (developing the internal market, promoting competition and promoting the interests of
EU citizens) ? still relevant

significantly moderately little
not
at
all

do
not
know

a) the development of internal market

 b) the promotion of competition

 c) the promotion of the interests of
the EU citizens, including citizens with
disabilities

Please explain your responses.

The (Digital) Single Market has not yet materialised. Effective

competition in the provision of business services - the only genuine

pan-European services – is not yet a reality due to the absence of

harmonised wholesale access inputs. The development of the internal

market remains essential, particularly in order to ensure the efficient

and competitive provision of these pan-EU business services.

Given the intrinsic features of the electronic communications markets

(i.e. decreasing marginal costs and high economies of scale, scope and

density; direct and indirect network effects) which mean that market

entry is challenging and that enduring bottlenecks remain in the last

mile, promoting competition remains key and must continue being an

essential policy objective of the EU regulatory framework. Removing the

focus on competition would undermine the ability of alternative

operators to effectively compete, to be disruptive and to put pressure

on incumbent operators. This would lead to a re-monopolisation of the

market and thus to less investments and to less innovation, to the

detriment of end-users (both consumers and businesses).

Efficient management of scarce resources remains essential going

forward. This is particularly relevant when it comes to spectrum and the

‘sweet spot’ frequencies. Spectrum policy should be more coordinated so

that all operators can plan in advance and develop their spectrum

strategies. As a result, efficient use of spectrum as well as

competitive network sharing should be promoted, in particular to avoid

spectrum hoarding. 
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(continue here if necessary)

Question 10: As regards the  of the regulatory framework, to what extentinternal coherence
have the different elements (legislative and non-legislative) which form part of the regulatory
framework contributed coherently to the policy objectives of developing the internal market,
promoting competition and promoting the interests of EU citizens in the following areas:

significantly moderately little
not
at
all

do
not
know

a) Market analysis and access
regulation

b) Universal service and end-users'
protection

c) Management of scarce resources
(such as numbering, spectrum
access)

 d) Authorisation

e) Network and service security

 f) Other areas

Please explain your responses.

There is general coherence between the different elements (legislative

and non-legislative) which form part of the regulatory framework.

 

Regarding spectrum management, we would recommend giving prominence to

the pro-competitive elements enshrined in Article 5 of the Radio

Spectrum Policy Programme e.g. by incorporating such provision in the

Framework Directive.

(continue here if necessary)
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Question 11: To what extent is the regulatory framework for electronic
communications , in particular:coherent with other EU policies

significantly moderately little
not
at
all

do
not
know

a) Competition policy and state aid

b) Data protection and privacy

c) Audiovisual policy

d) Rules applicable to online service
providers under the e-Commerce
Directive

e) Other EU policies

Please explain your responses and indicate if you have identified specific areas for
improvement.

The regulatory framework is coherent with competition policy and state

aid rules. These rules remain fully complementary. In those cases where

competition law is per se insufficient to address market failure,

ex-ante regulation ensures that competition is safeguarded. Open access

requirements on publicly financed infrastructure, as required under the

broadband State Aid Guidelines, are also fully coherent with the

regulatory framework access provisions.

With regard to data protection or audio-visual media services, there is

a discrepancy between the obligations that providers of electronic

communication services must comply with and the provisions which are

applied to internet content, applications and services providers. To

address this lack of coherence we do not believe however that the scope

of the regulatory framework should be extended as this would risk being

ineffective in the short and medium term, and of being overtaken by

market developments. See in this regard our responses in chapter 3.5. 

We would also like to point to the inconsistencies between the regime

established in the e-privacy Directive and that defined in the draft

General Data Protection Regulation, which is currently being discussed

by the co-legislators (e.g. with regard to breach notifications, traffic

data, location of data, different competent authorities). There is also

an urgent need to review the e-privacy directive in order to avoid

regulatory fragmentation and inconsistency between the EU Member States.
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(continue here if necessary)

Question 12: As regards  of the regulatory framework, to what extent is thereEU added value
still a need to continue action at EU level by maintaining/establishing sector specific legislation
for:

significantly moderately little
not
at
all

do
not
know

a) Market analysis and access
regulation

b) Universal service and end-users'
protection

c) Management of scarce resources
(such as numbering, spectrum
access)

 d) Authorisation

e) Network and service security

 f) Other areas
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Please explain your responses.

Maintaining EU level sector specific regulation for market analysis and

access regulation is essential. A common framework on market definition,

SMP assessment and the imposition of remedies is key to ensure

regulatory certainty and consistency. Note that the EU framework, as

established, enables NRAs to take into account the specificities of

national markets in their market analyses and apply tailored remedies,

thus proving that there is added value in having a common denominator

which can be flexibly implemented. 

When it comes e.g. to service level agreements, more consistency across

the 28 EU Member States would be needed.

The EU also has a role to play in terms of the harmonisation of consumer

protection as well as with regard to the management of spectrum. It is

clear that more coordination at EU level, especially with regard to the

timetable for spectrum allocation/assignment would be positive for the

industry and thus trigger investments, enabling businesses to plan

ahead. The EU can also play a role in making a pro-competitive toolbox,

such as the one enshrined in Article 5 of the RSPP, available to

spectrum regulators. 

(continue here if necessary)

Question 13: In your opinion, what is the additional value resulting from the implementation of
the EU regulatory framework for electronic communications? Please explain your responses.

Having legislation defined at EU level is a guarantee of regulatory

certainty which is a conditio sine qua non for businesses to invest. 

In addition, it is a stepping stone towards the development of a digital

internal/single market. 

We note that the framework is flexible and provides leeway for

implementation which is key given the divergent national circumstances

which NRAs must address. 

(continue here if necessary)

3.2.2. Review of the objectives of the regulatory framework
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The 2002 regulatory framework laid down as objectives the promotion of competition,
development of the internal market and promotion of the interests of EU citizens. The 2009
reform included the promotion of efficient investment and innovation in new and enhanced
infrastructures as a regulatory principle to be applied by the National Regulatory Authorities
(NRAs) while pursuing the aforementioned policy objectives.

Access by all citizens and businesses to high-quality networks is a prerequisite for them to
reap the full benefits of digital society. As set out in Commission's Communication on the
Digital Single Market strategy, individuals and businesses should be able to seamlessly access
and exercise online activities under conditions of fair competition. This goal cannot be achieved
without ensuring access to connectivity based on ubiquitous, high-speed and high-capacity
fixed and mobile broadband infrastructure. The telecoms review therefore offers an opportunity
to recognize achieving access to such high-performance connectivity, on terms which would
enable widespread take-up by end-users, as the main substantive policy priority sought by the
Commission and as one of the main objectives of the regulatory framework.

Question 14: As regards the policy objectives included in Article 8 of the Framework Directive
and taking into account the need to reflect adequately and completely the main European policy
priorities in the electronic communications field, and more generally in the digital sector:

yes no do not know

a) Should any policy objective be withdrawn or amended?

b) Should any additional policy objective be included?
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Please explain your responses.

The current regulatory framework provides a coherent and well-tuned set

of policy objectives, which has proven to be effective. Competition is a

key driver of network investments and should remain the primary

objective of the regulatory framework. If the efficient investment

aspect (which is a regulatory principle included in Art. 8 (5) of the

Framework Directive) were to be considered for amendment, it should only

be done in a way which reinforces the requirement that investments are

efficient and deliver future-proof networks over which competition can

be promoted and that all players, big and small, are effectively able to

invest. Adding investment as a primary policy objective in its own right

is not desirable. Investment is not an end in itself but a tool to

underpin a connected and inclusive society, and ensure that the European

industry becomes more efficient and productive. 

As a consequence, if the objective of promoting citizens’ interest was

to be amended, it should only be to specify that affordability and

innovation are both proven to be driven by competition. This is the only

way for end-users to reap the benefits of the Digital Single Market.

The policy objectives included in Article 8 are currently addressed only

to NRAs. The widening of the institutional basis for achievement of

these policy objectives would prove beneficial. 

We would also suggest the following amendments to Article 8 of the

Framework Directive:  

o the principles of Article 5 of the RSPP (Decision No 243/2012/EU)

should be included in paragraph 2.

o Sub-paragraph 3(d) should be reinforced to guarantee that the

Commission, BEREC and the NRAs ensure consistent regulatory practices

and the consistent application of the regulatory framework across the 28

EU Member States.

o It should be clarified that paragraph 4 relates to the consumer market

and avoid any extension of its scope to the business market. For that

purpose, the word “citizens” should be replaced by “consumers”. The

distinction between business users and consumers needs to also be

clearly reflected in Article 2 of the Framework Directive (Definitions)

o The availability of a Universal Service should be delivered only by

targeted state aid rather than by the current mechanism which can lead

to industry funding (the advantage of state aid being that conditions

are attached). Paragraph 4 should be amended accordingly.

o Sub-paragraph 5 (c) and (e) should be extended to business users and

therefore the word “consumers” should be replaced by “end-users”
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(continue here if necessary)

Question 15: Should those primary policy objectives explicitly include the promotion of
investment in and wide take-up of very high-performance fixed and mobile broadband
infrastructure corresponding to the future needs of the European digital economy and society?

yes
no
do not know

Please explain your responses.

As indicated in our response to Question 14, we do not consider that

investment in very high-performance fixed and mobile broadband

infrastructure should be considered a primary policy objective in

itself. The promotion of efficient investment in infrastructure already

constitutes a regulatory principle included in Art. 8 (5) of the

Framework Directive and we do not see the need for further prominence to

be given to such principle. In fact, the key aim of any public policy

aimed at promoting the interests of end-users should be to ensure

affordable adoption of NGA networks and services rather than investment

per se. 

While we think efficient investment should not be considered one of the

primary policy objectives, the wide take-up of NGA

infrastructures/services could be explicitly included in such category. 

We note that at this point in time, the take-up of fast and ultrafast

broadband is low and slowly increasing (in July 2014, only 16% of EU

households subscribed to fast broadband and 5% to ultrafast broadband).

This low take-up constitutes in our view a proof of the severe lack of

competitive dynamics in NGA. We recall that a high level of take-up is

always delivered by a highly competitive market which makes products

affordable, appealing and tailored to what end users want and need.  

Rather than focusing on investment, action at EU level needs to focus on

promoting competition which drives affordability, innovation, take-up

and the required network investments. 

(continue here if necessary)
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Question 16: Have you identified regulatory or any other type of obstacles which could
constrain fixed-line networks from fully contributing to the provision of full ubiquitous and
accessible very high-speed connectivity across the EU?

yes
no
do not know

Please explain your responses, outlining any obstacles you have identified.

As stated in response to Question 4, incumbent operators hold

significant wholesale and retail broadband shares across all

technologies, including a share of 69% on VDSL and according to the

European Commission’s Digital Scoreboard 2015, their retail market

shares for FTTH have increased between January 2014 and January 2015.

This situation shows a severe lack of competition when it comes to NGA

networks, which stems from enduring bottlenecks in the access network,

the patchy and ineffective implementation of the EU pro-competitive

framework in an NGA setting – including the NGA Recommendation - and

alternative operators being unable to avail themselves of NGA wholesale

access products which would allow the alternative provision of NGA

products, true innovation and offer differentiation. The availability of

harmonised, appropriate, fit-for-purpose and pro-competitively defined

wholesale NGA access products, in particular physical access, at prices

which allow a return on investments for all parties involved, must

therefore be guaranteed, in order to ensure that end-users can

experience the same benefits as delivered in a copper environment.

(continue here if necessary)

Question 17: Have you identified regulatory or any other type of obstacles which could
constrain advanced wireless technologies from fully contributing to the provision of full
ubiquitous and accessible very high-speed connectivity across the EU?

yes
no
do not know
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Please explain your responses, outlining any obstacles you have identified.

Wireless technologies can only fully contribute to the provision of full

ubiquitous and accessible very high-speed connectivity across the EU if:

(i) spectrum policy is coordinated and (ii) spectrum assignment is

designed in a way which is pro-competitive, enabling viable challenger

operators, who actively invest in their own networks, not to be squeezed

out of the market as a result of protectionist/non-competitive spectrum

decisions. Only a pro-competitive market structure will ensure that the

needed investments are made.

(continue here if necessary)

Question 18: In your view, should there be a prioritisation amongst the current and/or future
policy objectives?

yes
no
do not know

Please explain your response and describe possible conflicts which may have been
experienced between the objectives. If your answer is yes, please explain how any conflicts
between such priorities should be resolved.

As explained in previous answers, competition should remain the primary

objective, because competition drives innovation and affordable prices,

which in turn drives take-up and network investments. This virtuous

circle ensures the best outcomes for EU consumers and is the best way to

meet the objectives of the Digital Single Market (DSM). 

If prioritisation was to be made, the considerable positive impact that

competition has on end-user benefits must be considered.

(continue here if necessary)

 3.3. Network access regulation
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The current framework for electronic communications has delivered more competition, better
prices and choice for consumers, and spurred operators to invest. However, it is often criticised
for not having sufficiently promoted the transition towards high-capacity Next Generation
Access (NGA) networks fit to meet future needs, and the huge investments required, especially
in rural areas. Progress towards more integrated telecoms markets is slow and the provision of
connectivity to business and consumers remains highly fragmented and divergent across the
Union today. It is also important not to lose the benefit of the positive pro-competitive effects of
the liberalisation achieved over the past years. 

The Digital Agenda for Europe targets of universal access to connectivity at 30 Mbps by 2020
indicated the ambition to ensure territorial cohesion in Europe. The penetration target of 100
Mbps (50% of subscriptions in Europe by 2020) sought to anticipate future competitiveness
needs, in line with the likely global developments.

The vision of ubiquitous, high-speed, high-capacity networks as a necessary component for
global competitiveness lies at the heart of the Digital Single Market strategy. While the 30
Mbps target for 2020 is likely to be largely reached on the basis of current trends, the
uncertainty of adoption dynamics remains a key constraint to investment in very high-speed
fixed connectivity. The EUR 90 billion investment gap identified in order to meet the 100 Mbps
take-up target for 2020 will not be entirely filled from EU and national public sources, which
was also never intended. Moreover, in late 2015, it is already necessary to look further than
2020, and to seek to identify and anticipate the needs of Europeans in 2025 and beyond. The
incentives for investors to do more must therefore be examined afresh, along with alternative
regulatory regimes which have been applied in certain areas. The review offers this possibility.

3.3.1. Evaluation of the current network access regulation

The first set of questions aims at providing input for the evaluation of the functioning of the
current regulatory framework.

Question 19: To what extent has the access regulatory regime overall contributed to deliver the
three objectives set in Article 8 of the Framework Directive:

significantly moderately little
not
at
all

do
not
know

a) Competition in the provision of
electronic communications networks,
electronic communications services
and associated facilities and
services?

b) The development of the internal
market?

c) The interests of the citizens of the
European Union?
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Please explain your responses.

There is a plethora of evidence showing that access regulation has been

the key enabler of competition in the provision of electronic

communications services. With regard to legacy broadband, competition

has led to enhanced consumer welfare and a massive increase both in

broadband take-up (from 30% in 2005 to 73% in 2014) and broadband

revenues for the sector (from €19 billion in 2005 to €46 billion in

2014).

It has also triggered significant network investments. Total NGA

coverage in the EU (including cable, FTTH/B and FTTC) has increased

significantly, reaching 68% of households at the end of 2014, up from

48% in 2010. FTTx coverage is at 47% of households, up from 23% in 2010.

Investment in FTTx networks is increasing since 2011. In addition, there

are numerous currently ongoing and committed NGA deployments across

Europe, leading to an estimated FTTx coverage by 2020 of around 80%.

Europe is not lagging behind – but in fact ahead of – other countries

such as the USA in terms of FTTH/B roll-out: Europe holds a coverage of

FTTH/B of 19%, whereas the USA only 17% (see Analysys Mason (2015) for

ECTA, The digital single market and telecoms regulation going forward).

Competition enabled by access regulation has been a win for all. It has

led to an increase in broadband penetration and revenues, with benefits

shared between European end users/citizens, who have gained access to

(better) broadband products at lower prices, and operators, through a

massive increase in revenues which has allowed re-investment in network

development. 

The objective of any ex ante regulatory intervention is ultimately to

produce benefits for end-users making retail markets competitive on a

sustainable basis. Sustainable competition today, which will drive the

necessary take-up of fast and ultra-fast broadband, depends and will

continue depending on effective ex ante regulatory access.

We would also like to point out that the access regime, by establishing

a core set of principles which NRAs tailor to national circumstances,

has ensured a certain degree of regulatory consistency and

predictability which has contributed to the development of the internal

market.

All in all, the access regime has been a key instrument contributing to

achieving the primary objectives of the regulatory framework. Such

regime must be maintained and strengthened in an NGA environment to

ensure the best outcomes for end users/EU citizens and the deepening of

the internal market. 

Whilst the access regime based on future proof economic principles

rooted in competition law is evidently the right approach for a dynamic
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sector, the vigour of its implementation, including implementing

measures adopted by the Commission, has not been consistent enough over

time with regard to the regulation of NGA. 

It is not the competition law based rules enshrined in the regulatory

framework that have not fostered transition to NGA but the lack of

consistency across Europe in the application and implementation of these

rules to NGA. The Commission adopted its NGA Recommendation in September

2010, which contains a set of clear and comprehensive guidelines that

foster both competition and investments. The implementation of these

rules has been overall weak and patchy, however. Instead of taking

action to improve the implementation of the NGA Recommendation, bearing

in mind that a stable and predictable regulatory environment is a key

factor underpinning investments and transition and that the adoption of

the NGA Recommendation had taken approximately 3 years, a new set of

‘innovative’ rules were announced in July 2012 by the Commission,

significantly changing the regulatory environment. As soon as September

2013, yet again new rules were proposed in the Connected Continent

proposal of the Commission.

The consequences of weak and inconsistent implementation of regulation

in NGA and of changing regulatory policy before the NGA Recommendation

was effectively implemented are that neither the NGA recommendation nor

the subsequent Costing and Non-discrimination Recommendation are widely

implemented across Europe, leading to diverging national approaches to

NGA regulation and indeed diverging national market outcomes. The lack

of focus on addressing persistent and recurring competition problems in

the transition to NGA has led to a quasi re-monopolisation of the

telecoms markets as the former monopolists are becoming dominant again

in certain segments of the NGA retail market.

With regard to the alleged ‘investment gap’ of €90 billion to meet the

2020 target on 100 Mbps, it is important to understand what this number

means. According to the ETNO Annual Economic Reports the telecoms sector

invested €45.5 in 2011, €46 billion in 2012 and €46.7 billion in 2013.

As a matter of fact, €90 billion represents approximately 2 years’ of

investments by the sector at current levels. 

(continue here if necessary)
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Question 20: Within the current model of access regulation, to what extent have the rules to
determine whether a market should be regulated, based on the definition and analysis of
relevant markets, on the three criteria test used to identify markets susceptible to ex ante
regulation under the Recommendation on relevant markets, and on the identification of
Significant Market Power (SMP) operators, been effective in:

significantly moderately little
not
at
all

do
not
know

a) Promoting competition?

b) Maximising incentives for different
types of operators to innovate and
invest efficiently, in respect of both
networks and services?

c) Delivering the desired level of
availability of electronic
communications networks and
services, as well as quality of
connectivity, throughout the Union?

d) Promoting to the extent possible
take-up of high-quality services by
end-users?

e) Ensuring efficiency, bearing in
mind in particular the impact of
compliance costs on providers of
electronic communications networks
and services?

Please explain your responses.

We consider that the existing access model, including the analysis of

relevant markets and the identification of SMP operators, as well as the

three criteria test used to identify markets susceptible for ex ante

regulation, has been and will continue being the appropriate operational

tool in determining the threshold for ex ante regulatory intervention

beyond 2020, in all types of geographic areas and economic conditions.

The current model ensures that: (i) markets are defined in accordance

with the principles of competition law, (ii) regulation is adequate,

proportionate and justified, and imposed only and to the extent

necessary to address market failures, (iii) NRAs are provided with a

wide range of remedies which allow them to tackle market failures and
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tailor regulation to national specificities, (iv) NRAs can address

varying competitive conditions by defining markets on a sub-national

basis and/or imposing differentiated remedies and lifting regulation in

specific geographic areas.

The EU’s ex ante access model is thus flexible enough to cater for the

specificities of the markets in the different Member States while at the

same time setting a common framework of analysis which delivers

regulatory certainty and consistency. We do not foresee that

developments at technical level will in the long-term render the current

access model inappropriate or obsolete.

The EU ex ante regime has enabled competition to flourish, which in turn

drove affordability, innovation, take-up and network investments by both

SMP operators and alternative operators. See in this regard our response

to Question 24.

Due to the lack of effective application of ex ante rules and

diminishing competitive dynamics in NGA, take-up of high speed networks

and services remains rather low (in July 2014, only 16% of EU households

subscribed to fast broadband and 5% to ultrafast broadband). A high

level of take-up is always delivered by a highly competitive market,

which makes products affordable, appealing and tailored to what end

users want and need. An effective implementation of the ex ante

regulatory model must therefore be ensured in an NGA environment in

order to boost NGA take-up.

The effective implementation of the ex ante access model, namely the

imposition of cost-orientation obligations and the definition of

appropriate cost models, is also key to ensure that all operators,

including access seekers, can climb the ladder of investment in an NGA

environment and invest deeper into the network, with fair returns for

all market players and preventing over-compensation.

NRAs have at times been too shy in applying SMP obligations in an NGA

environment, despite the existence of enduring bottlenecks in the access

network and dominance in the provision of ancillary services. E.g.

Equivalence of Inputs has not been properly implemented, the unbundling

of provisioning and maintenance services is rare, physical access

remedies are often substituted by second class products. The effective

implementation of the ex ante access model needs to be fostered in an

NGA environment.

The inability of NRAs to prove joint dominance under the current

framework must in particular be looked into – see in this regard our

response to Question 42.  

The rules for market definition and SMP finding are appropriate,

future-proof and effective (with the exception of addressing

duopolies/tight oligopolies) but need to be applied vigorously and

consistently in order to produce the outcomes that are expected of them



29

in terms of competition, take-up, investments and efficiency.

Unfortunately, implementation of the ex ante regime has been weak, with

divergent and inconsistent implementing measures in NGA. 

(continue here if necessary)

Question 21: To what extent has the definition of the type of networks and services to which
SMP regulation can be applied, been effective in :

significantly moderately little
not
at
all

do
not
know

a) Promoting competition?

b) Maximising incentives for different
types of operators to innovate and
invest efficiently, in respect of both
networks and services?

c) Delivering the desired level of
availability of electronic
communications networks and
services, as well as quality of
connectivity, throughout the Union?

d) Promoting to the extent possible
take-up of high-quality services by
end-users?

e) Ensuring efficiency, bearing in
mind in particular the impact of
compliance costs on providers of
electronic communications networks
and services?
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Please explain your responses.

The definition of the type of networks and services to which SMP

regulation can be applied to has been rather effective in promoting

competition, maximising incentives for operators to innovate and invest

efficiently in electronic communications networks and services, and

providing services of good quality throughout the European Union.

More needs to be done to ensure the consistent implementation of NGA

regulation, in particular of the NGA Recommendation, and

cost-orientation obligations which allow all operators, big and small,

to invest and make fair returns, preventing over-compensation. See in

this regard our response to Question 20. 

(continue here if necessary)
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Question 22: To what extent have the provisions of Directive 2009/19/EC (Access Directive)
concerning the principles that guide the imposition of remedies on SMP operators, as well as
the description of the types of remedies that can be imposed, been effective in:

significantly moderately little
not
at
all

do
not
know

a) Promoting competition?

b) Maximising incentives for different
types of operators to innovate and
invest efficiently, in respect of both
networks and services?

c) Delivering the desired level of
availability of electronic
communications networks and
services, as well as quality of
connectivity, throughout the Union?

d) Promoting to the extent possible
take-up of high-quality services by
end-users?

e) Ensuring efficiency, bearing in
mind in particular the impact of
compliance costs on providers of
electronic communications networks
and services?



32

Please explain your responses.

The provisions of Directive 2009/19/EC (Access Directive) concerning the

imposition of remedies on SMP operators have been very effective in

promoting competition, maximising incentives for operators to innovate

and invest efficiently in electronic communications networks and

services, and providing services of good quality throughout the Union.  

Whereas the access regime has been effective in ensuring that NRAs can

tackle single dominance, proving joint dominance or tackling tight

oligopolistic market structures has in practice proved challenging. 

In order to ensure that NRAs are equipped to tackle anti-competitive

duopolistic/oligopolistic markets, the Commission should revise the

joint dominance regime and define effective regulatory tools to tackle

anti-competitive duopolistic or tight oligopolistic markets. An option

worth exploring is to allow ex ante regulation to be applied in

situations where joint SMP cannot be found but remaining enduring

economic bottlenecks, or the market structure, are on a forward looking

basis likely to significantly impede the development of effective

competition and thus evidence enduring market failure. More details can

be found in our response to Question 42. 

(continue here if necessary)

Question 23: To what extent is the current scope of the symmetric obligations (i.e. imposed
irrespective of SMP) of co-location and sharing of network elements and associated facilities for
providers of electronic communications networks as established in Article 12 of the Framework
Directive effective?

significantly
moderately
little
not at all
do not know

Please explain your responses.

The current scope of the obligations foreseen in Article 12 of the

Framework Directive seems adequate but must be adapted to reflect the

regime defined in the recently adopted Directive 2014/61/EU. 

The Commission could however consider extending of the scope of Article

5 of the Access Directive to include within its remit mutatis mutandis
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the regime established in Article 12 of the Framework Directive i.e.

give NRAs the power to impose symmetric obligations of access to

in-building fibre wiring (or access to fibre up to the first

concentration or distribution point when this is located outside the

building) whenever duplication of such infrastructure would be

economically inefficient or physically impracticable. In fact,

in-building wiring constitutes an enduring bottleneck. This proposal is

without prejudice to the primacy of the Significant Market Power

(SMP)/asymmetric access regime, which is a key complement to the regime

currently established in Article 12 of the Framework Directive.

A key point to be made regarding the regulation currently enshrined in

Article 12 is that it constitutes an important complement – and not a

substitute - to asymmetric regulation. These two different types of

regulatory intervention have a different raison d'être and diversified

effects.  

Asymmetric regulation is imposed by NRAs when an operator is identified

as having SMP in a given market. Appropriate asymmetric obligations are

then imposed to tackle the lack of competition in the defined market. 

The purpose of the regulation foreseen in Article 12 is a different one

i.e. to lower the overall financial and environmental cost of deploying

electronic communications infrastructure. It is based on the

acknowledgement that the duplication of infrastructure is not always

economically efficient or physically practicable. Such type of

regulation aims to ensure that operators are able to install facilities

and that property/facility sharing is promoted for the purposes e.g. of

town planning, public health and environmental reasons. Symmetric

obligations are imposed on providers of electronic communications

networks irrespective of whether they hold SMP. 

Asymmetric obligations and those put forward in Article 12 thus aim at

tackling different issues and reaching different outcomes, remain

complementary and are imposed under very different frameworks. As an

example, when it comes to civil infrastructure access, there are clear

differences in the regime established in Directive 2014/61/EU and that

of SMP regulation – see below: 

- the 2010 EC Recommendation on regulated access to Next Generation

Access Networks clearly states that where duct capacity is available,

NRAs should mandate access to the civil engineering infrastructure of

the SMP operator, subject to Equivalence of Input (Recommend 13) and at

cost-oriented prices (Recommend 14).  It also provides for a reference

offer from the SMP operator (Recommend 15).

- the 2013 EC Recommendation on Non-discrimination and Costing

methodologies provides a cost-orientation methodology for reusable civil

engineering assets (incl. ducts) which is the regulatory accounting

value net of the accumulated depreciation at the time of calculation,

indexed by an appropriate price index (Recommend 34) and states that the
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lifetime of ducts is not less than 40 years (Recommend 36).

- Whilst the 2010 and 2013 EC Recommendations are in force today,

Directive 2014/61/EU, by contrast, has an implementation date of 1 July

2016. It will not produce immediate effects and will not produce the

same effects as an SMP condition, because:

(i) The Directive (Article 3) provides a system of negotiated duct

access (with dispute resolution proceedings) which is completely

different from mandated duct access under an SMP obligation; the

Directive enables refusal of access (to be motivated) which is

completely different from mandated access under an SMP obligation.

Disputes on the legitimacy and extent of duct access under the new

directive are likely to have to be resolved by the regulatory authority,

causing delay, and the outcome of which is uncertain.

(ii) The Directive (Article 3) does not require non-discrimination (and

in particular not internal-external non-discrimination) for duct access,

not to mention Equivalence of Input. Hence, under the system of the

Directive, the duct owner is legitimately entitled to privilege itself

and to grant access on different terms to different third parties. This

is extremely different from the Equivalence of Input standard set by the

2010 EC Recommendation.

(continue here if necessary)

(iii) The Directive (Article 3) states that access should be provided on

fair and reasonable terms and conditions, including price. This is

completely different from the cost-orientation obligation contained in

the 2010 EC Recommendation, and from the costing methodology provided by

the 2013 EC Recommendation. The charge for access in application of the

Directive is therefore likely to be a high multiple of the charge for

access imposed as an SMP obligation, in accordance with the 2010 and

2013 EC Recommendations.

(iv) The Directive (Article 4) provides for some information

requirements, but does not provide for a reference offer for duct

access; again this stands in sharp contrast with the 2010 EC

Recommendation, which requires the publication of a reference offer.

Experience with telecoms regulation demonstrates that reference offers

are necessary to make widespread access an operational reality.

On the basis of the above, which relates both to the substance, the

modalities and the timing of duct access, it is clear that the

imposition of duct access under SMP regulation produces a completely

different outcome than that stemming from Directive 2014/61/EU.
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3.3.2. Review of the network access regulation

a) Addressing bottlenecks in access networks with an appropriate regulatory regime

The telecoms review offers an opportunity to assess ex ante wholesale access regulation, in
light of market and technological developments including in particular the transition to new and
enhanced infrastructures such as NGA networks, fixed-wireless convergence and the migration
to an all-IP environment. The objective would be in particular to ensure that regulation
addresses the remaining "bottlenecks" or obstacles that impede effective competition and
choice for consumers, lowers barriers to investment and facilitates cross-border services, while
insisting on the sufficiency of ex post competition law in markets where competition has
sufficiently developed. This includes taking stock of the level of competition, including
infrastructure competition, which has developed in the market since liberalisation, and
identifying any areas where enduring – often local - bottlenecks require particular attention in
view of both a potentially persistent risk of abuse of dominant market positions and the
European ambition to have a universally connected society. In this regard, the telecoms review
offers an opportunity to consider whether access regulation is focused on the necessary inputs
to allow alternative operators to deploy NGA networks in the future and compete effectively in
the market, and whether they, as well as historic incumbent operators, have effective
incentives to do so according to realistic timeframes.

Question 24: Should access and interconnection to electronic communications networks and
services continue to be regulated ?ex-ante

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your responses.

There is a plethora of evidence showing that access regulation has been

the key enabler of competition in the provision of electronic

communications services. With regard to legacy broadband, competition

has led to enhanced consumer welfare and a massive increase both of

broadband take-up (from 30% in 2005 to 73% in 2014) and of broadband

revenues for the sector (from €19 billion in 2005 to €46 billion in

2014).

It has also triggered significant network investments. In this regard,

total NGA coverage in the EU (including cable, FTTH/B and FTTC) has

increased significantly, reaching 68% of households at the end of 2014,

up from 48% in 2010. FTTx coverage is at 47% of households, up from 23%

in 2010. Investment in FTTx networks is increasing since 2011. In

addition, there are numerous currently ongoing and committed NGA

deployments across Europe, leading to an estimated FTTx coverage by 2020
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of around 80%. Europe is not lagging behind – but in fact ahead of –

other countries such as the USA in terms of FTTH/B roll-out: Europe

holds a coverage of FTTH/B of 19%, whereas the USA only 17% (see

Analysys Mason (2015) for ECTA, The digital single market and telecoms

regulation going forward, available at: 

http://www.ectaportal.com/en/upload/Press_Releases_2015/Analysys%20Mason

%20final%20%20report%20for%20ECTA%2018-09-2015%20CLEAN.PDF).

Competition enabled by access regulation has been a win for all. It has

led to an increase in broadband penetration and revenues, with benefits

shared between end users, who have gained access to (better) broadband

products at lower prices, and operators, through a massive increase in

revenues which has allowed re-investment in network

development/deployment. 

Enabled by regulation, in particular LLU, challenger operators, have

made broadband a mass-market (there are currently more than 40 million

unbundled lines at EU level; LLU and shared access account for around

80% of new entrants’ DSL subscriptions). Alternative operators (altnets)

have also kick-started FTTH/B deployment in many EU Member States and

their role in stimulating FTTH investments has been recognised in

several studies and reports, most notably in a recent study by WIK for

Ofcom (see WIK (2015) for Ofcom, Competition & investment: An analysis

of the drivers of superfast broadband, available at:

http://www.wik.org/fileadmin/Studien/2015/Competition_and_investment_mob

ile_telecommunications.pdf). 

WIK mentions several examples of alternative operators initiating

investment in FTTH networks before incumbents, including Reggefiber in

the Netherlands (before being acquired by KPN), as well as LLU operators

such as Iliad (Free) in France and Optimus/Sonaecom in Portugal. We

would also point e.g. to Fastweb in Italy. 

Alternative operators are currently investing heavily, with CAPEX

amounting in some cases to roughly 30% of revenues (see e.g. Iliad 1H

2015 Strategy & Results Presentation, August 31, 2015, slide 22,

available at:

 http://iliad.fr/en/finances/2015/slideshow_S1_2015_310815.pdf 

and Fastweb’s press release available at: 

http://company.fastweb.it/wp-content/uploads/2015/08/2015_08_19_CS_FASTW

EB-Risultati-1-semestre_ENG.pdf)

A study for the European Parliament/ITRE Committee has also concluded

that competitors relying on fixed access are NOT ‘cream-skimming without

making significant investments of their own:

"There is no evidence to suggest that entrants are making supernormal

profits from the rental of access at the expense of incumbents or

consumers. They pay incumbents a rate which reflects (at least) costs

with a reasonable return on capital to rent access. Entrants are also

significant actors in the roll-out of FTTP technologies (…)."

(see WIK, TNO and RAND (2013) for ITRE/EP, Entertainment x.0 to Boost
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Broadband Deployment, available at:

http://www.europarl.europa.eu/document/activities/cont/201310/20131017AT

T72946/20131017ATT72946EN.pdf).

Altnets invest in NGA but cannot do so everywhere. Bottlenecks persist

in the last mile of the physical network, which constitutes a natural

economic bottleneck due to the high costs and scale economies involved,

with physical network duplication not economically feasible or desirable

at all times. This has not changed and will not change despite the move

to NGA, the emergence of OTT services and the developments in network

virtualisation, which by definition are not physical. 

(continue here if necessary)

A fundamental truth remains unchanged– that bottlenecks in the last mile

persist and will not disappear in the foreseeable future. This renders

ex ante regulation, namely of fixed infrastructure/ wholesale broadband

markets, an essential competition enabler in an NGA environment. The

availability of harmonised, appropriate, fit-for-purpose and

pro-competitively defined wholesale NGA access products, at prices which

allow a return on investments for all parties involved, must be ensured

if we want competition to be safeguarded in an NGA environment.

Unfortunately, NGA regulation has been implemented in a patchy and

ineffective manner. This must be reversed.

This is all the more relevant at a time when the EC is considering how

to incentivise take-up of fast and super-fast broadband services, which

remains rather low and only slowly increasing. We recall that a high

level of take-up is always delivered by a highly competitive market

which makes products affordable, appealing and tailored to what end

users want and need. 

Competitors, enabled by regulation, have taken and continue to take a

leading role in the diffusion and take-up of fast and ultra-fast

broadband services. When compared to incumbent operators, alternative

operators tend to: 

(i) more aggressively promote higher speeds and offer more services in

their bundles than the incumbents, and 

(ii) set lower prices than incumbents for similar NGA bundles or bundles

which exceed those of incumbents.

(see Analysys Mason (2015) for ECTA, The digital single market and

telecoms regulation going forward available at: 

http://www.ectaportal.com/en/upload/Press_Releases_2015/Analysys%20Mason

%20final%20%20report%20for%20ECTA%2018-09-2015%20CLEAN.PDF).

A recent study commissioned by the EC also concludes that the least
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expensive offers per country are, in around 80% of cases, provided by

new entrants (Van Dijk (2015) for the EC, Broadband Internet Access Cost

(BIAC) 2015, Prices as of February 2015, available at:

http://ec.europa.eu/newsroom/dae/document.cfm?action=display&doc_id=1118

3).

We are now down to the bare bone of access regulation, with most NRAs

consistently finding SMP in their analyses of Markets 3a, 3b (and 4) and

imposing obligations deemed necessary to tackle the lack of competition

in those markets. A recognition that ex ante regulation will be

necessary in the long term and as long as the economic bottlenecks of

the last mile persist, is warranted. 

The objective of any ex ante regulatory intervention is ultimately to

produce benefits for end-users making retail markets competitive on a

sustainable basis. Sustainable competition today, which will drive the

necessary take-up of fast and ultra-fast broadband, depends and will

continue depending on effective ex ante regulatory access.

This is also particularly relevant in the business markets. NRAs have in

our view neglected these markets by wrongly considering them to be

competitive, with business operators large enough to have sufficient

countervailing buying power when negotiating access with local

incumbents. The majority of NRAs has thus only focused on the consumer

segments, which resulted in mandatory wholesale reference offers not

being fit for business needs. 

Business customers have different needs than consumers, and require

high-quality services - wholesale Bitstream (WBA), Ethernet, traditional

leased lines, MVNO access - underpinned with effective SLA’s and KPI’s,

in order to be able to provide innovative services to their customers.

In the vast majority of EU Member States, access services are not

regulated or are offered with non-business grade quality and/or at

prices or contractual terms that do not allow for genuine competition.

This means business operators simply cannot avail themselves of the

access services needed to serve business customers, or cannot obtain the

services on the terms and conditions (including prices) that allow

effective competition with local incumbents. This must be reversed and

competition in the business markets must be enhanced.

Ensuring appropriate migration to business access seekers is also key.

It must be ensured that when the SMP operator removes any element of

network/infrastructure (i.e. de-commissions points of interconnection),

sufficient notice and transparency are provided as well as equivalent

access products, on non-discriminatory terms. This is essential to allow

alternative operators to adapt their own network/services, avoid any

disruption in services to the detriment of the end-users (consumers and

businesses) and thus ensure that competition is safeguarded and fostered

in the business markets.
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Question 25: Will the current access regime model, including the analysis of relevant markets
and the identification of Significant Market Power (SMP) operators as well as the three criteria
test used to identify markets susceptible for ex ante regulation, continue to be the appropriate
operational tool in determining the threshold for ex ante regulatory intervention beyond 2020, in
all types of geographic areas and economic conditions?

strongly agree
agree
disagree
strongly disagree
do not know



40

Please explain your responses.

We point to our response to Question 24 which details why, in ECTA’s

view, the current ex ante regulatory access regime must be maintained.

We consider that the existing access model, including the analysis of

relevant markets and the identification of SMP operators, as well as the

three criteria test used to identify markets susceptible for ex ante

regulation, continue to be the appropriate operational tool to determine

the threshold for ex ante regulatory intervention beyond 2020, in all

types of geographic areas and economic conditions.

The current model ensures that: (i) markets are defined in accordance

with the principles of competition law, (ii) regulation is adequate,

proportioned and justified, and imposed only and to the extent necessary

to address market failures, (iii) NRAs are provided with a wide range of

remedies which allow them to tackle market failures and tailor

regulation to national specificities, (iv) NRAs can address varying

competitive conditions by defining markets on a sub-national basis

and/or imposing differentiated remedies and lifting regulation in

specific geographic areas.

The EU ex ante access model is thus flexible enough to cater for the

specificities of the markets in the different Member States while at the

same time setting a common framework of analysis which delivers

regulatory certainty and consistency. We do not foresee that

developments at technical level will in the long-term render the current

access model inappropriate or obsolete.

We note, however, that whilst the access regime has been effective in

ensuring that NRAs can tackle single dominance, proving joint dominance

or tackling tight oligopolistic market structures has in practice proved

challenging. In order to ensure that anti-competitive

duopolistic/oligopolistic markets are properly tackled, the Commission

should revise the joint dominance regime and define effective regulatory

tools to tackle joint dominance or tight oligopolistic markets. An

option worth exploring is to allow ex ante regulation to be applied in

situations where joint SMP cannot be found but remaining enduring

economic bottlenecks, or the market structure, are on a forward looking

basis likely to significantly impede the development of effective

competition and thus evidence enduring market failure. More details can

be found in our response to Question 42.

(continue here if necessary)
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Question 26: Do you consider that the current ex ante regulatory approach gives regulatory
authorities adequate tools to map and reflect in their analysis the local variations in
infrastructure availability, investment and competition within many Member States?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your responses.

Under the current ex ante regulatory approach, NRAs can address varying

competitive conditions by defining markets on a sub-national basis

and/or imposing differentiated remedies and lifting regulation in

specific geographic areas (see e.g. Recitals 7 and 56 of the Better

Regulation Directive; Articles 8 (5) (e) and 15 (3) of the Framework

Directive; Articles 9 and 10 of the 2010 NGA Recommendation).

The framework therefore gives NRAs the flexibility needed to address

local variations in terms of infrastructure availability, investment and

competition within the Member States and to reflect those variations in

their market analyses. 

We would like to note, however, that NRAs must work closely with BEREC

to ensure that there is consistency in the approach to market analysis

across the EU Member States. This is particularly relevant with regard

to the provision of NGA wholesale products and the consistent provision,

across the EU Member States, of wholesale access services to business

providers.

(continue here if necessary)

The review will have to consider whether the parts of the networks that are regulated under the
current rules are the appropriate and sufficient point of intervention to address the market
failures that limit the growth of the Digital Single Market, or whether - in certain cases - it would
(also) be necessary or more proportionate to address retail market failures at the level of
services and/or content, which are increasingly important to consumer choice and to the
competitive dynamics at the retail level, and are in many circumstances controlled by
undertakings that are not network owners.
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Question 27: Should the regulatory framework indicate more clearly that the absence of
effective retail competition is the justification for regulatory intervention?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your responses. In case of a positive reply, please indicate what should be the
mechanism for determining such intervention.



43

The objective of any ex ante regulatory intervention is ultimately to

produce benefits for end-users by making retail markets effectively

competitive on a sustainable basis (Recital 2 of the 2014 Recommendation

on Relevant Markets). It is only where consumer harm could be expected

in the absence of regulatory intervention that a market should be

susceptible to ex ante regulation (see the Explanatory Note to the

Recommendation on Relevant Markets, Chapter 4).

The principle that regulatory intervention is only justified by the lack

of effective competition at the retail level on a forward looking basis

is clearly put forward in Paragraphs 10 and 19 of the 2014

Recommendation on Relevant Markets (see below; underline added). We

therefore do not see the need for the regulatory framework to indicate

more clearly that the absence of effective retail competition is the

justification for regulatory intervention – this is already set in the

Recommendation, which is a key legal act and building block of the EU ex

ante regulatory regime.     

Paragraph 10 

“If the retail market concerned is not effectively competitive from a

forward-looking perspective in the absence of ex ante regulation, the

corresponding wholesale market(s) susceptible to ex ante regulation in

line with Article 16 of Directive 2002/21/EC should be assessed. When

analysing the boundaries and market power within (a) corresponding

relevant wholesale market(s) to determine whether it is/they are

effectively competitive, direct and indirect competitive constraints

should be taken into account, irrespective of whether these constraints

result from electronic communications networks, electronic

communications services or other types of services or applications that

are comparable from the end-users' perspective. On the other hand, if

the retail market concerned is effectively competitive from a

forward-looking perspective in the absence of ex ante wholesale

regulation on the corresponding relevant market(s), this should lead the

national regulatory authority to conclude that regulation is no longer

needed at wholesale level. In such a case, the corresponding relevant

wholesale market(s) should be assessed with a view to withdrawing ex

ante regulation. Where wholesale markets are vertically linked in the

supply chain, the wholesale market to be analysed first is the one that

is most upstream from the retail market in question.” 

Paragraph 19 

“The markets listed in the Annex have been identified on the basis of

the above-mentioned three cumulative criteria. The national regulatory

authorities should start from a presumption that, in these markets, the

three criteria are met. If, however, a national regulatory authority

concludes that, absent regulation at the wholesale level, the retail

market(s) as defined display(s) sustainable competition, it should also

conclude that ex ante regulation is no longer needed at the wholesale

level.”
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(continue here if necessary)

Moreover, electronic communications networks are currently undergoing significant
technological changes due to the transition to new and enhanced infrastructures such as NGA
networks, fixed/mobile convergence, and future developments such as network virtualisation
and the shift to an all-IP environment. These trends need to be taken into account in the effort
to make access regulation simpler. It is opportune to verify whether the number of wholesale
access products to SMP networks should be reduced, in order to reduce administrative burden
while addressing the most important types of demand expressed by access seekers, and
adapting to technological change.

Question 28: In 2020 and beyond, will the essential inputs that an access seeker would need to
effectively compete downstream in the retail market be the same as they are today, when
legacy copper networks still play an important role? If not, which will be those vital inputs?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your responses.

As stated in response to Question 24, the transition to NGA has not

changed a fundamental principle – that enduring bottlenecks persist in

the last mile and that regulation of fixed infrastructure remains an

essential competition enabler in an NGA environment. Therefore,

harmonised, appropriate, fit-for-purpose and pro-competitively defined

wholesale NGA access products must be made available to challenger

operators. 

Effective competition in retail markets depends on altnets being able to

avail themselves of multiple and complementary access products, mandated

in the context of concrete analyses, the availability of which is meant

to tackle the lack of competition in defined markets. Given the

existence of enduring bottlenecks in the last mile, and the fact that we

expect mobile and fixed voice and broadband services to remain

complementary, we are of the view that going forward the key access

obligations imposed today in markets 3a, 3b and 4 will remain essential

in an NGA environment. In this regard, fibre unbundling, access to the

fibre terminating segment, duct access, VULA, bitstream and access to

terminating segments of leased lines will remain key wholesale access

products. Until copper switch-off takes place – which we expect will

take a long time to materialise – copper LLU and SLU will also continue



45

playing a fundamental role.  

We would like to restate the utmost importance of physical

access/unbundling in the on-going transition to NGA. In a legacy world,

physical remedies, namely local loop unbundling (LLU/Shared Access),

which allow altnets to differentiate their offers from those of the SMP

operators and thus effectively compete and innovate at the retail level,

have been the key wholesale remedies used by alternative operators:

around 80% of alternative operators' xDSL lines are delivered using

LLU/Shared Access to the local loop; LLU and SLU still account today for

around 40% of all fixed broadband DSL subscriptions in the EU. The key

role of physical access has not changed in the transition to NGA. 

At a time when the push for virtual products is being considered, we

would like to restate our long-standing position that virtual and

physical unbundling products are not substitutable but complementary

products and must therefore not be made alternative. These products are

not comparable in terms of the level of differentiation achievable in

the provision of retail services and the scope for innovation and

differentiation vis-à-vis the incumbents’ retail offers (e.g. by

offering higher speeds and higher quality of service). Virtual products

put technology choices, technology upgrade cycles, definition of

technical specifications, and determination of (downstream and upstream)

speeds in the hands of the dominant operators. Physical unbundling

products require more investments by alternative operators but also

allow further differentiation at the retail level. Going forward,

physical access/unbundling must therefore NOT be made alternative or

replaced by second class/virtual products. 

Wholesale products in a fibre world must be designed to allow similar

gains and benefits to what LLU has enabled. A regulatory push for fibre

unbundling solutions must therefore be made and non-competitive

solutions must be prevented e.g. the inappropriate removal of SLU and

LLU must be forestalled; the undermining of fibre unbundling must be

prevented; a regulatory push for the unbundling of PON networks via WDM

must be given; the replacement of passive access by active access must

be prevented. 

Wholesale inputs in a fibre world must also allow the (cross-border)

provision of services to business users, serving business customers in

less dense areas, and complementing physical access in less dense areas.

We would also like to stress that technological developments such as NFV

and SDN do not seem prima facie to affect the physical network layer and

thus are not expected to affect the need to retain regulation in market

3a. The same is likely the case for Layer 2 transport as such, and hence

it would not affect the need to retain regulation in markets 3b and 4. 

Going forward, it must be ensured that whatever technological

developments take place, access remedies remain appropriate,
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fit-for-purpose and pro-competitively defined, allowing altnets to

effectively compete and differentiate their offers in an NGA

environment. 

(continue here if necessary)

Question 29: Should the number of wholesale products providing access to SMP
networks be reduced?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your responses. If you agree with the above, what are the most relevant access
products?

We strongly disagree that the number of wholesale products providing

access to SMP networks could be reduced.

Wholesale access obligations are imposed on operators with SMP in

specifically defined electronic communications markets. The imposition

of such access obligations, and thus the provision of such products to

access seekers, aims at tackling the lack of competition in distinctly

defined markets (even if related and/or located upstream or downstream).

It is the overall availability of several different access products at

different levels of the investment ladder, with different

characteristics and available at different access points and layers of

the network, which allows challenger operators to effectively compete in

the provision of electronic communications services to several types of

customers and in diverse geographies. 

In fact, not all operators can pursue the same business models and use

the same access products, with the situation varying between countries.

Economies of scale and density play a key role in this regard. For

instance, operators focused on high-end business services and

cross-border services can typically not achieve the economies of density

to justify the purchase of LLU or SLU, and the same applies to Layer 2

Wholesale Access Products (L2 WAPs) with local point of handover (PoH).

Operators focused on consumer markets, or hybrid consumer/business

services, may also lack the market share and scale to realistically

pursue physical access including LLU, SLU and access to the fibre
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terminating segment access. In these cases, the availability of

bitstream access becomes essential.

Depending on the outcome of the market analyses performed by the NRA, an

altnet will be able to avail itself of variety of wholesale products

which are complimentary and not substitutable. These include: physical

unbundling (copper LLU and SLU, fibre unbundling); access to the

copper/fibre terminating segment; VULA; bitstream, duct access,

terminating segments of leased lines. 

We restate, in particular, our long standing position which refutes any

alleged substitutability between physical access and any form of active

or ‘virtual’ access, including all Layer 2 Wholesale Access Products (L2

WAP), regardless of the point of handover. Our position has always been,

and remains, that physical access is paramount to enable competition,

whilst active access is a relevant and in most cases necessary

complement, when/where physical access is not viable (which does not

mean not available) and depending on alternative operators’ ability to

compete (overall market share, residential/business focus, and indeed

regulation). We would therefore restate the critical importance of the

availability of both physical access and VULA/L2 WAP, and also the

parallel availability of VULA/L2 WAP with local PoH and with regional

PoH. Each of these access solutions is and will remain necessary to

enable and promote competition, innovation and investment by alternative

operators.

Physical access/unbundling may in some specific circumstances not yet be

entirely possible, but the right regulatory push can and should make it

happen. From a technical perspective, we note the advanced development

of multi-operator vectored VDSL2 (evolution of ITU-T G.993.5) and

successor technologies, including the advanced work of AGCOM and

industry in Italy, and also the standardisation of multi-wavelength

NG-PON2 (ITU-T G.989.2). 

From an economic perspective, we point to the large-scale actual

competitive network roll-out based on physical copper SLU by ECTA

members Fastweb and Vodafone in Italy, by multiple ECTA members in

Germany, and smaller-scale alternative operator developments also in the

UK. In light of the actual developing use of copper SLU, received wisdom

on the economics of copper SLU cannot continue to drive regulation and

permit the removal of SLU. Fibre terminating segment unbundling is in

widespread use in France, showing that GPON roll out by the incumbent

does not prevent the use of passive access products if the regulator

devises an appropriate framework regarding e.g. the location of the

concentration point and allows alnets to use their own active equipment.

Fibre unbundling is available and in use in The Netherlands and in

Sweden. 

All in all, we strongly disagree that the number of wholesale products

providing access to SMP networks could be reduced. Going forward, it

must be ensured that whatever technological developments take place,

access remedies remain appropriate, fit-for-purpose and
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pro-competitively defined, allowing altnets to effectively compete and

differentiate their offers in an NGA environment.

(continue here if necessary)

Question 30: What will be the appropriate type, layer and number of wholesale access
products that would ensure that investment is incentivised and that retail competition thrives in
new and enhanced infrastructures, such as NGA networks?

Should the answer to this question take into account the interest in incentivising all market
participants – historic incumbents and alternative operators – to invest in the highest capacity
networks, instead of more incremental upgrades, in areas where infrastructure competition is
possible?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your responses.

1. Regulatory forbearance will not lead to increased investments

As a more general remark, we would like to recall that wholesale access

regulation per se does not prevent investment but to the contrary

ensures that competition can flourish, which in turn triggers network

investments by operators. As recently acknowledged in the Digital Single

Market Strategy, in several recent EC Commissioner speeches, in the

BEREC Strategy 2015-2017 and in the 2010 EC NGA Recommendation, there is

no trade-off between investment and competition but competition is, in

fact, the best driver of investment. 

(see in this regard A Digital Single Market Strategy for Europe -

COM(2015) 192 final; the speeches by Commissioner Ansip and Commissioner

Oettinger at the event FTEtno: Broadband, the next investment wave and

EU policies, October 13, 2015)

Some have claimed that regulatory forbearance or the reduction of the

available wholesale access products could be a means to increase NGA

deployments and thus ensure that the EU digital targets are met. We

plainly disagree. 

Evidence from a recent study for Ofcom states, in this regard, that:
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‘It has been suggested by some operators14 and analysts that limiting

unbundling and regulated access to NGA networks (‘regulatory

forbearance’), such as the approach applied in the US and Canada, aids

NGA deployment. But we did not find a clear pattern of evidence to

support this theory. As the high NGA coverage in the US and Canada is

largely explained by cable coverage, it cannot be proved that regulatory

forbearance was a key factor in supporting NGA deployment in these

countries. Conversely, there are examples of countries with historically

strong NGA regulation, including the Netherlands and Sweden, which

nonetheless have positive NGA outcomes.

We also did not find any clear link between regulatory forbearance on

NGA (or indeed other regulatory approaches) and fixed revenues or

investment, suggesting that regulation may not be a primary factor in

driving these financial outcomes.’

It further states that:

‘In general, regulatory factors appear to date to have had less

influence over NGA coverage and take-up than market-based factors such

as infrastructure competition or online video. However, the existence

and type of regulation does seem to have an impact on the number of

players offering fast broadband services to end-users, which may affect

consumer outcomes such as prices and speeds in the longer term.’

(WIK (2015) for Ofcom, Competition & investment: An analysis of the

drivers of superfast broadband.)

A study for the European Parliament/ITRE Committee has also concluded

that:

‘Regulation is probably not the most significant influencing factor on

NGA deployment, and circumstances may vary. Actual experience seems to

suggest that non-regulatory factors play a greater role in NGA

deployment than the pricing of access – in particular population density

and the role of infrastructure competitors. Moreover, deployments by

infrastructure competitors have happened under different scenarios of

regulation and pricing.’ 

And also that:

‘Higher prices for access or the absence of access in some countries

does not seem to have translated to greater duplication of the access

network. This lends weight to the theory that fixed access may be an

economic bottleneck.’

(WIK, TNO and RAND (2013) for ITRE/EP, Entertainment x.0 to Boost

Broadband Deployment.)

There is ample evidence sustaining that it is competition, enabled by
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access regulation, which drives investment and NGA deployments. The EU

pro-competitive framework, compared with the de-regulatory US regime,

has delivered higher levels of FTTH/B in the EU and much better outcomes

for customers in terms e.g. of more affordable prices. (see Analysys

Mason (2015) for ECTA, The digital single market and telecoms regulation

going forward.) 

Calls for regulatory forbearance or the reduction of wholesale access

products should therefore be dismissed.

2. Incentives to invest in the highest capacity networks 

As mentioned above, wholesale access regulation does not prevent network

investment but to the contrary ensures that competition can develop,

which in turn pushes take-up and triggers network investment. We do not

consider that a reduction of the number of wholesale access remedies

would incentivise FTTH roll-out. To the contrary, it would impinge on

the level of competition, forestall take-up and prevent investments.

If a policy stance would be taken which favours one technology over

another, this could only be justified on the grounds of the superior

competition benefits that can be provided through a specific

technology/topology, namely the possibility to offer highly suitable

passive wholesale access products, such as unbundling. 

(continue here if necessary)

Regardless of whether one technology should be favoured over another,

policy makers and NRAs must ensure that appropriate and fit-for-purpose

access remedies are made available for any given fibre technology /

topology or any network incremental upgrades in order to prevent

uncompetitive market outcomes, allow competition to flourish in an NGA

setting and thus ensure a virtuous circle that leads to increased NGA

take-up and investment. 

ECTA is supportive of promoting infrastructure based competition clearly

recognising that it includes not only end-to-end infrastructure

competition but also infrastructure competition up to the economically

viable level of duplication complemented by access to the non-duplicable

network elements. 

From an investment perspective it is important to bear in mind that in

any case there will be only one fixed access line used and generating

revenue per household. All the other parallel access lines will be idle

and will not generate a return on the investment made. 

This is also an important factor from the end-user’s perspective: there
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is no additional end-user benefit from investment in multiple high

quality fixed access lines, to the contrary if operators are pushed by

(de)regulation to make inefficient investments, this is likely to

increase overall end-user prices in order to cover the costs of all the

inefficient investments made.

Moreover, empirical evidence from other markets – notably the USA – that

based their regulatory model on infrastructure competition and

deregulation (to promote infrastructure competition) shows that such

deregulatory models have been entirely unsuccessful. Deregulation has

led to massive consolidation and the disappearance of competition but

no/marginal additional infrastructure competition from new entrants.

Regulation or deregulation cannot be successful in promoting

infrastructure competition beyond the economically viable and efficient

level of infrastructure competition and should not purport to do so. On

the other hand, regulatory policy mistakenly focused on the promotion of

end-to-end infrastructure competition is also proven to severely

undermine competition, lead to massive consolidation and the

disappearance of alternative operators from the market, low quality

services for end-users at extremely high prices and overall a

significant 55% decrease in investments.

The EU regulatory model should focus on promoting efficient investments

recognising that investment is not an end in itself and does not always

benefit end-users or the economy. Economic growth can only be achieved

by investments that produce returns. Expensive, but idle fibre networks

on the ground will not generate returns and will not propel the economy

forward. They will do the opposite.

Therefore, the right way forward is to promote a competitive market via

access regulation with access products enabling deeper and deeper

network investments by competitors. But regulation should not try to

second guess where and when such deeper investments or full network

duplication might be viable.

An efficient level of infrastructure-based competition is the extent of

infrastructure duplication at which investors can reasonably be expected

to make a fair return based on reasonable expectations about the

evolution of market shares (see recital 54 of the Better Regulation

Directive). 

3. Appropriate wholesale access products in an NGA setting

With regard to the relevant access inputs in an NGA setting, we would

like to start by recalling that access obligations are imposed by NRAs

in order to tackle the lack of competition in markets where SMP is

found. The access products currently mandated remain complementary (and

not substitutable) and aim at addressing competition concerns in

distinct even if related markets. A variety of wholesale access products

is today offered in order to tackle uncompetitive outcomes in a copper

and NGA environment. We point, in this regard, to: physical unbundling
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(copper LLU and SLU, fibre unbundling); access to the copper/fibre

terminating segment; VULA; bitstream, duct access, terminating segments

of leased lines. These access products MUST continue to be offered going

forward in those markets where lack of competition is found.  

At a time when the substitutability of virtual and physical products is

being considered, we would like to restate the ECTA long-standing

position that physical and virtual products are not substitutes but

complements – see in this regard our responses to Questions 28 and 29. 

(NB: DUE TO THE LACK OF SPACE IN THIS TEXT BOX, OUR RESPONSE TO QUESTION

30 CONTINUES IN THE SECOND TEXT BOX PROVIDED FOR QUESTION 31, BELOW)

Question 31: Should NRAs have the powers to address access bottlenecks in relation to other
inputs, whether or not these relate to electronic communications services and networks, if such
inputs are considered to be decisive for the development of the retail market (i.e. such as for
example access to content)?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your responses.

NRAs may need to be better empowered to ensure interoperability between

traditional and non-traditional/non-regulated services, namely by

securing access to technical specifications/information.   
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(continue here if necessary)

CONTINUATION OF OUR RESPONSE TO QUESTION 30:

(...)

In addition, we would like to point to the fact that in order to be

considered the best complementary products to physical unbundling,

virtual products must be devised the closest possible to physical

access. Any given L2 WAP with local or quasi-local PoH/VULA must

therefore offer the maximum speed technically possible and wholesale

prices must be bandwidth and usage-independent. Unfortunately, we

observe that this is not always the case. The BEREC report on common

characteristics of L2 WAPs provides conclusive proof that, in several

cases, wholesale prices for L2 WAP are disconnected from the charges for

wholesale physical access/unbundling and from underlying costs, due to

the introduction of speed tiering. The Austrian case is particularly

concerning in this regard (see BEREC Report on Common Characteristics of

Layer 2 Wholesale Access Products in the European Union, BoR (15)133,

October 1, 2015, in particular pages 25-26 and the graph on page 9). 

This should be a red light warning signal for all NRAs, for BEREC, and

for the European Commission, to the effect that any stepping away from

physical access, or unduly tolerant NRA decisions on the characteristics

and wholesale pricing of L2 WAP, is likely to enable SMP operators to

structure the downstream markets to their advantage. SMP operators are

thus able set their preferred wholesale bandwidth-related charges and de

facto place a price premium on speed, thereby depriving competitors from

the ability to commercially differentiate their offers from those of the

incumbents. This must be prevented. Any limitations in terms of the

performance of the L2 WAP/VULA products must be based on objective

technical limitations rather than on particular business decisions of

incumbent operators.

One important aspect is the enduring importance of legacy copper networks, which continue to
be controlled by former monopolies in all Member States and continue to be a vital input for a
large share of access seekers, and have an impact on their owners' incentives to roll out NGA
networks. In this regard, the state of copper switch-off in Member States needs to be
examined.
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The Commission Recommendations on regulated access to Next Generation Access
Networks  (2010/572/EU, NGA Recommendation) and on Consistent Non-Discrimination
Obligations and Costing Methodologies (C(2013) 5761, Non-discrimination and Costing
Recommendation) aim at fostering the development of the single market by enhancing legal
certainty and promoting investment, competition and innovation in the market for broadband
services in particular in the transition to NGAs. 

NGA coverage has reached 68% of households in the EU, to a large extent through
incremental upgrades of cable networks and of copper networks through FTTC. As NGA
networks become more common, it needs to be assessed whether – at least in more densely
populated areas or in areas where such upgrades are already far advanced – the risks linked
to NGA roll-out beyond 2020 will mainly concern the roll-out of new networks up to the
end-users' premises, justifying a corresponding focus of regulatory incentives on those
challenges.

In addition, it is necessary to reflect on the question whether all investors – including
incumbents - in higher risk, more costly infrastructures, in advance of short-term demand in
many cases, are able to draw sufficient benefits from the differentiating effect that such an
investment can give them in competing in the area in question. At the same time, equality of
investment opportunity may be desirable – network economics may not allow every operator
present in a given area to build its own network, leaving SMP operators a significant strategic
advantage even if others are willing to commit capital to raising network performance and
competing at a new level.

Question 32: Are incremental upgrades to copper networks likely to be exposed to such a level
of investment risk in 2020 and beyond, that specific regulatory incentives will continue to be
justified for all NGA technologies?

strongly agree
agree
disagree
strongly disagree
do not know

If not, should regulators provide specifically targeted incentives for operators that choose to roll
out the most advanced NGA networks up to, or very close to, the premises of the customer?

No, we strongly disagree

Please explain your response, and indicate which incentives you would consider appropriate
(e.g. continued application of the Non-Discrimination and Costing Recommendation to
Fiber-to-the-premise (FTTP) networks only (or equivalent), improved access to passive
infrastructure, adaptation of wholesale access products to SMP networks, lifting of access
obligations to the highest capacity SMP networks if a credible anchor access product is made
available, or others).

As stated above – please see our response to Question 30 - wholesale

access regulation does not forestall NGA investment. To the contrary, it
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ensures that competition can develop, which in turn spurs the take-up of

services and makes network investments sustainable. As recently

acknowledged in the Digital Single Market Strategy, in several recent EC

Commissioner speeches, in the BEREC Strategy 2015-2017 and in the 2010

EC NGA Recommendation, there is no trade-off between competition and

investment. Competition is the best driver of investment. 

We fundamentally disagree with the idea that regulatory forbearance

granted to SMP operators -  including the adaptation or reduction of the

number of available wholesale access products, lifting regulated access

and/or price controls - could constitute an incentive for SMP operators

to roll-out NGA networks, including FTTH. In particular, there is no

evidence that the weakening of competition and guaranteed higher

revenues for SMP operators, collected from their competitors, will spur

more investment in NGA. On the contrary, empirical evidence suggests

that high wholesale access charges and the lack of pro-competitive

regulation result in high retail prices for end-users, limited take-up,

stifled innovation and thus no or limited positive impact on economic

growth as well as less investment. We therefore reject any policy of

regulatory forbearance aimed at incentivising the roll-out of FTTH.

The level of investment risk associated with NGA network roll-out can be

rewarded by means of an appropriate return on investments guaranteed by

a costing methodology which ensures an adequate recovery of costs.

Incentives of a de-regulatory nature are no guarantee of increased NGA

roll-out.       

We would also like to restate that if a policy stance would be taken

which favours the roll-out of one technology/network topology over

another, this should only be justified on the grounds of the superior

competition benefits that can be provided through a specific

technology/topology, namely the ability to offer highly suitable passive

wholesale access products, such as unbundling.

In any case it is clear from the shareholder reports of incumbent

operators that neither incremental upgrades nor FTTH deployments are

viewed by them as risky investments irrespective of the responses they

might provide to this public consultation. To the contrary they forecast

to grow on the basis of these investments:

Deutsche Telekom: “GERMANY Fixed: network roll-out drives fiber net-adds

to record level”

Telefonica: “2015-2016: Back to profitable growth”. “FTTH & LTE provides

better customer experience and facilitate new services adoption”.

Telecom Italia: “Creating Value through Next-Generation Networks

Acceleration”

It is also important to observe that the FTTC/FTTH deployments of

incumbents are not causing major increases in their capital expenditures
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neither are they expected to do so up to 2020. 

By 2020 ECTA estimates that on average 80% coverage of FTTx can be

expected on the basis of committed investments to shareholders by listed

telecoms operators. Analysys Mason Research estimates 79% FTTx coverage

by 2020 in Europe. As most operators are going through an investment

phase up to 2020, the focus on investments by the revised regulatory

framework will be hardly the right one.

FTTC deployments are very cheap for incumbent operators as they can

re-use their existing legacy assets and only install fibre in the feeder

segment of their network. The capex of deploying FTTC in Belgium was

reported by Belgacom to be €150 per household. FTTC and vectoring cost €

220 to Deutsche Telekom per household according to its shareholder

report.

There has evidently not been an investment risk associated with

incumbents’ FTTC deployments therefore any regulatory incentives for

incumbents’ FTTC investments should be removed. Favouring incumbents’

FTTC deployments is likely to have a detrimental effect on challengers’

FTTC investments. A fair and investment friendly regulatory framework

needs to remove any elements favouring non-risky incumbent deployments

of FTTC and focus on enabling infrastructure based competition in FTTC

by enabling challenger operators to deploy their own FTTC networks in a

sustainable manner and make a fair return on their investments.

This is in line with what is determined in the NGA Recommendation i.e.

that (i) the risk associated with the replacement of copper by fibre up

to an intermediary distribution point (i.e. deployment of FTTC) is lower

than with regard to the deployment of FTTH networks, and (ii) when

setting the price for access to the SMP operator’s copper sub-loop, NRAs

should not consider the risk profile to be different from that of

existing copper infrastructure (see Recital 32 and Annex I).

(continue here if necessary)

Question 33: Should incentives linked to an adaptation of regulated wholesale access to the
highest-capacity SMP networks (lifting of access in the presence of an anchor, or regulated
access without direct price controls) – which would be principally directed to the SMP operator –
be conditional upon the offer to alternative operators of reasonable co-investment opportunities
in such infrastructure roll-out?

strongly agree
agree
disagree
strongly disagree
do not know
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Please explain your responses.

As stated above – see our response to Question 30 - we plainly reject

any policy of regulatory forbearance aimed at incentivising roll-out. In

fact, we disagree that any adaptation of regulated wholesale access to

the highest-capacity SMP networks (including the reduction of the number

of available wholesale access products, lifting of access in the

presence of an anchor, or regulated access without direct price

controls) would provide incumbents with an incentive to roll-out NGA

networks, including FTTH. 

Co-investment can play a key role in stimulating NGA roll-out, notably

in those areas where network economics may not permit that every

operator present in a given area builds its own network. In order for

co-investment to be made effective, certain conditions must be ensured,

depending on the co-investment models e.g.:

• Sufficient number of participants

• No financial or operational control or potential for control of the

co-investment entity by a single or sub-set of the participants

• Structural separation of the co-investment vehicle with clearly

separate operating conditions and incentives

• Symmetric access (if different operators invest in different areas)

• Participation of a wholesale only provider within the co-investment

vehicle

• Construction of the network so as to allow the independent operation

of networks by each player      

• Possibility for participants to invest in a limited proportion of the

available capacity

• Long term rights of use (which would match the lifetime of the

network)

• Possibility for operators to share the costs of deploying passive

infrastructure (e.g. trenching, duct deployment) 

(continue here if necessary)

Question 34: To what extent will connections provided via purely copper-based access points
continue to represent effective access points for competitive market entry (inter alia, as a
competitive anchor vis-à-vis the most advanced NGA networks) in face of network upgrades?

significantly
moderately
little
not at all
do not know
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Please explain your response. If your response is negative, and in the absence of other
infrastructures that could serve as a credible competitive anchor, could regulators require
intermediate wholesale NGA access products that could serve a similar function?

We have ticked the ‘not at all’ box because we consider that, whilst

effective access to copper-based access points/products, namely LLU and

SLU, has been and remains an essential competition enabler, particularly

as the transition to NGA is taking place, access seekers cannot be left

stranded on copper products and must be able to avail themselves,

already today, of fibre access products.  

Challenger operators have made considerable investments in LLU - there

are currently more than 40 million unbundled lines at EU level; LLU and

shared access account for around 80% of new entrants DSL subscriptions.

In some countries were VULA is offered, e.g. in the UK, the number of

LLU lines is still increasing. We have also seen recent large-scale

network roll-out based on physical copper SLU by ECTA members Fastweb

and Vodafone in Italy, by multiple ECTA members in Germany, and

smaller-scale alternative operator developments also in the UK. This

provides evidence that despite the on-going transition to NGA – and

until copper switch-off effectively takes place – altnets continue

heavily relying on copper based wholesale access products.

Yet the transition to NGA is happening as we speak and therefore

appropriate wholesale products on fibre must be offered today, in a way

which allows similar gains and benefits to what LLU/SLU has enabled. A

regulatory push for fibre unbundling solutions is needed. In addition,

non-competitive solutions must be prevented, e.g.: the inappropriate

removal of SLU and LLU must be forestalled; the undermining of fibre

unbundling must be prevented; a regulatory push for the unbundling of

PON networks via WDM must be given; the replacement of passive access by

active access must be prevented. 

We must also stress that effective and fit-for-purpose active access

must remain available as not all operators can pursue the same business

models and use the same access products, with the situation varying

between countries. Economies of scale and density play a key role in

this regard. For instance, operators focused on high-end business

services and cross-border services can typically not achieve the

economies of density and must relying access to the network of third

parties (mainly SMP operators).

(continue here if necessary)
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Question 35: Should copper switch-off be promoted to increase the speed of transition to NGA
networks, and if so, within what time frame and geographic range and by what means?

strongly agree
agree
disagree
strongly disagree
do not know

If so, should any unintended effects of such switch-off (e.g. potentially higher costs for some
users who would not voluntarily migrate) be mitigated, and if so by what means?
What transitional measures might be necessary in case of copper switch-off to safeguard sunk
investments by access seekers and existing levels of access-based competition?
Please explain your response.

As far as we are aware, no EU SMP copper network owner has a copper

switch-off plan on a significant scale. In addition, no NRA has an

explicitly determined copper switch-off strategy, or preconditioned

copper switch-off in any significant detail. While we do not advocate

the active promotion of copper switch-off, we recognise that the

long-term coexistence of copper and fibre networks can be undesirable. 

As stated in the 2013 WIK report for ECTA entitled ‘Wholesale pricing,

NGA take-up and competition’:

"In the case of an integrated incumbent the decision to switch to fibre

is driven primarily by the access charge differences between copper and

fibre relative to their respective costs. Obviously, the incumbent’s

profits are influenced by many factors (e.g. costs, market share, retail

prices), wholesale access charges being only one of them. Our results,

however, suggest that their influence can be substantial. The relative

wholesale charges determine the profitability of one technology compared

with another. 

Our modelling results show that a (long-term) coexistence of copper and

fibre networks is possible but unlikely and also undesirable. It takes

the combination of very high copper and fibre access charges to make the

joint provision more profitable than the most profitable single network

investment alternative. Access charges have to be high enough to

generate monopoly profits for both networks and to keep entrants

virtually out. Such a coexistence scenario would then lead to high

retail prices, low competition and low consumer surplus."

(see p. 7, available at:

http://www.ectaportal.com/en/upload/WIK/WIK%202011%20-%20Wholesale%20pri

cing%20NGA%20take-up%20and%20competition%20-%20Final_Report_2011_04_07.p

df)
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What is key, in ECTA’s view, is that the Commission, BEREC and the NRAs

ensure that if and when copper-switch off takes place, measures are put

in place which safeguard sunk investments by access seekers and existing

levels of access-based competition. This includes, in particular, not

withdrawing access already granted, setting up a transparent framework

and detailed path for migration, and providing appropriate information

and notice regarding decommissioning plans.   

In this regard, the EU regulatory framework (Art 12.1 (c) of the Access

Directive) enables NRAs to require that SMP operators do not withdraw

access already granted. Some NRAs have that as an explicit SMP condition

in their market analysis decisions. 

The 2010 EC Recommendation on Regulated Access to Next Generation Access

Networks (see Recommends 39, 40 and 41) specifically addresses the

closure of Main Distribution Frame locations and requires a 5-year

pre-notification period, unless agreement with altnets is reached. This

is applicable somewhat implicitly to more structural copper switch-off.

NRAs must also put in place a transparent framework for the migration

from copper to fibre-based networks and ensure that access seekers are

provided with all the relevant information regarding copper

de-commissioning. 

It must be ensured that NRAs adequately implement the requirements

provided above. In addition, it is more than ever relevant that

effective and fit-for-purpose wholesale access over fibre is provided

today, at prices which allow a fair return for all parties involved.

The unintended effects of copper switch-off (e.g. potentially higher

costs for some users who would not voluntarily migrate) must be

mitigated in order to deal consistently with the impact of declining

volumes caused by the transition from copper to NGA networks (i.e.

avoiding an artificial increase in wholesale copper access prices which

would otherwise be observed as a result of customers migrating to the

NGA network of the SMP operator). The artificial increase in prices

leading to reduced margins for competitors and potentially a margin

squeeze must be avoided. See in this regard Recital 25 and Recommend 41

of the 2013 Recommendation on Non-Discrimination and Costing

Methodologies

(continue here if necessary)
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The trend towards convergence between fixed and wireless mobile retail broadband access
has accelerated in the last three years. Wireless, including mobile, networks can contribute to a
more cost-efficient network roll-out, especially in the less dense areas. Whilst current mobile
network upgrades usually relate to the last mile of the access network, they also typically
include other parts of the network, both backhaul and backbone up to the core (switch). These
parts of the network can in many circumstances also be used to route fixed traffic. A recent

by the Radio Spectrum Policy Group has stressed that backhaul links with insufficientreport 
capacity would become a bottleneck, impacting the operations of the mobile broadband
system. It is therefore necessary that access to fixed networks is available, preferably via
commercial market mechanisms.

Question 36: Is access to fixed-line back-haul capacity for denser wireless networks likely to
constitute a bottleneck in future, to which wholesale access regulation should be extended?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response, including what market developments are likely to have an impact
on fixed backhaul needs and availability if any.

4G speeds and increasing data consumption levels determine that fibre

backhaul already today constitutes a bottleneck which needs to be

addressed by the provision of effective access to passive infrastructure

(such as duct), dark fibre and leased lines, where relevant. 

With 5G and future ultrafast mobile broadband networks, the number of

cell sites required will increase significantly and operators will have

to offload increasingly data-intensive services from their mobile

networks. This will only exacerbate the need for high quality backhaul

provided offer fibre.

We would point to the conclusions of the 2014 Analysys Mason study for

Vodafone on the Mobile backhaul market which states that:

"Current non-integrated mobile operators are making heavy use of

microwave radio links (typically serving the majority of their sites by

these means). By comparison, the integrated former incumbent operators

are already making a strong migration towards fibre backhaul for LTE

base stations. As we have described elsewhere, the capacity of the

microwave links will soon become insufficient. As a result, if products

suitable for mobile backhaul are not available, the likely consequence

will in the near future be a reduction in the ability of non-integrated

mobile operators to compete on a level playing field in relation to LTE

services, to the detriment of end-users. Therefore, the impact of

http://rspg-spectrum.eu/wp-content/uploads/2013/05/RSPG15-607-Final_Report-Wireless_backhaul.pdf
http://rspg-spectrum.eu/wp-content/uploads/2013/05/RSPG15-607-Final_Report-Wireless_backhaul.pdf
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vertical integration (including the possibility of leverage of dominance

from the leased-line market to mobile markets) will need to be

considered." (Phase 2, Executive summary)

And:

"If operators do not have any cost efficient alternative (such as fibre

based high speed leased lines), they will not be able to take full

advantage of the technology upgrade on their mobile network (e.g.

upgrading from LTE to LTE-A) and end users will not be able to enjoy

these benefits. There may be some risk of leverage of market power from

the leased line market into the retail mobile market."

(the study is available at: 

http://www.vodafone.com/content/index/about/policy/news.html)

Regulated backhaul (outside the market for access to fixed networks)

could help to facilitate the extension of the network of competitors. We

regret, in this regard, that the 2014 Recommendation on Relevant Markets

did not include the market for mobile backhaul in the list of markets

warranting ex ante regulation.

The Commission, BEREC and the NRAs must ensure effective access to

passive infrastructure (such as ducts), dark fibre and leased lines in

order to allow non-integrated mobile operators to compete on a level

playing field with integrated former incumbent operators and ensure the

development of 5G and future ultrafast mobile broadband networks. 

We note that although this question refers only to denser wireless

networks, backhaul access is also needed in rural areas where despite

the mobile network not being dense, it is not economically feasible for

alnets to invest in separate backhaul. Regulated access to fibre

backhaul is therefore also key with regard to less dense wireless

networks/rural areas.

(continue here if necessary)
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Question 37: If wireless high-capacity broadband were facilitated by commercial or regulated
access to backhaul on an SMP operator's fixed-line network, would the resulting competitive
constraint justify a relaxation of wholesale access regulation for the purposes of provision of
competitive fixed-line services?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response.

The competitive constraint is not changed and therefore we see no

justification for wholesale access regulation to be relaxed.

We do not expect wireless high-capacity broadband to constitute in the

future a competitive constraint to fixed broadband services which would

justify a relaxation of wholesale fixed access regulation.

Due to their characteristics, prices and perceived quality, fixed and

mobile voice and broadband services remain complementary products, not

substitutes. This was specifically recognised in the Explanatory Note to

the 2014 Recommendation on Relevant Markets, where it was stated, with

regard to fixed and mobile telephony, that:

"Mobile networks can, in many instances, provide the same

functionalities as fixed narrowband access, such as making and receiving

calls. In addition, they can also provide internet connectivity. New

offers also allow for transferring an end-users fixed telephone number

to the mobile network. Furthermore, there are also different solutions

for using a mobile phone as the "home phone". However, there are still

important differences which argue in favour of mobile as predominantly a

complement rather than a substitute to fixed telephony, namely the price

paid for a mobile call, as well as the perceived quality of the call,

especially over a mobile network, which may be inferior relative to that

of a fixed. As stated above, in the period covered by this

Recommendation, at Union level fixed-mobile substitution is not foreseen

to be sufficient to warrant identification of a combined market for

access services. However, important differences exist between Member

States: fixed penetration, for instance, is one indicator which needs to

be assessed when carrying out the market analysis at a national level."

With regard to the retail broadband mass market, it was also mentioned

that:

"At the retail level, a number of broadband access possibilities at a

fixed location exist. These include copper-based DSL networks (which
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includes a variety of technologies, such as ADSL, ADSL2, ADSL2+, VDSL),

fibre networks (FTTC, FTTB, FTTH) and cable networks, either standard or

upgraded. Satellite and terrestrial TV networks (provided they have

adequate capacity and are linked to a return path) are also capable of

providing data services and access to internet. 

In addition, from an end-users' perspective, services provided over

non-fixed-line technologies (WiFi, WiMAX, mobile) may, under certain

circumstances, also be regarded as a substitute for services over fixed

infrastructures. However, mobile broadband based on 3G technologies has

so far from a demand-side perspective generally not been found

substitutable to fixed broadband, with limited exceptions in certain

Member States. The main reason has been the fact that mobile services

are designed with the mobility aspect in mind and would therefore

usually not allow comparable maximum speeds and bandwidth. In addition,

service reliability and resilience are usually lower, to a degree that

makes consumers look at them presently as complements rather than

substitutes in most settings. However, from a forward- looking

perspective, the current lack of substitution might have to be

re-assessed in the light of the announced widespread introduction of LTE

technology, the pace of which will vary across Member States."

(see pages 25 and 35 of the Explanatory Note to the 2014 Recommendation

of Relevant Markets; bold added)

Fixed and mobile services remain complementary products and thus, as a

matter of principle (and save for some exceptional cases), not included

in the same relevant retail and wholesale product markets. Therefore,

the fact that mobile backhaul is ensured, which can contribute to

enhanced competition in the mobile markets, in no way impinges on the

need to regulate fixed access to the last mile, a natural enduring

bottleneck. We do not expect the current deployment of LTE/4G or the

evolution to 5G to change this fundamental principle.

(continue here if necessary)

In light of the upgrade to NGA networks, one way of lowering deployment costs is to avoid
costly duplication and to take more advantage of existing infrastructures that are unlikely to be
replicated. This could be achieved by mandating that assets be shared at various levels of
network deployment, in particular civil infrastructure (ducts and poles).
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Moreover, the regulatory framework was drafted at a time when a high level of vertical
integration prevailed in the markets, i.e. when one single undertaking was providing the
electronic communications network and services as well as the facilities associated with the
provision of these, such as ducts and poles. Other, often competing, business models have
developed since then and pure providers of associated facilities, such as ducts and masts,
which only provide wholesale services, have had a significant influence on the competitive
landscape. On the one hand, municipalities and other local authorities have invested in ducts,
while a number of mobile network operators (MNOs) have sold their masts. While providers of
associated facilities are within the scope of the regulatory framework, not all its provisions are
applicable to them. Certain provisions, and in particular the provisions related to rights of way
and to facility sharing, only apply to providers of electronic communications networks.

Question 38: Will obligations to grant access to ducts and civil engineering infrastructures play
a role in enabling the rollout of new and enhanced infrastructures (such as NGA networks),
irrespective of whether or not they are associated to the provision of access to other network
elements?

strongly agree
agree
disagree
strongly disagree
do not know
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Please explain your response. If yes, how and what adjustments in this regard are needed in
order to facilitate rollout, and is sector specific regulation required?

Cost-oriented access to ducts and civil engineering infrastructures is a

key enabler of NGA rollout by altnets. Effective and fit-for-purpose

duct access has had a key role in the deployment of fibre e.g. in

Portugal and Spain. 

In order to facilitate roll-out, duct access must be regulated

effectively, reference offers must be appropriately defined and

fine-tuned and the price of access must be adequately set in order to

prevent over recovery of costs.

As mentioned above (see response to Questions 28-30), wholesale access

products such as duct access, physical unbundling of copper and fibre,

virtual access or bitstream remain complementary products. Access

obligations must not be made alternative. Duct access will not be a

viable alternative in several cases due to the fact that the

availability of an adequate and usable system of ducts varies

geographically and between member states and the business case of the

access seeker may also differ. The Commission and the NRAs must ensure

that whenever ducts are available and usable, access is mandated where

appropriate and fit-for-purpose access conditions are set, at prices

which prevent over-recovery.

Sector specific regulation is needed. As mentioned in our response to

Question 23, asymmetric obligations and those foreseen in Article 12 of

the Framework Directive are imposed under very different frameworks and

regimes, with very different outcomes. For instance, when it comes to

civil infrastructure access, there are clear differences in the regime

established in Directive 2014/61/EU and that of SMP regulation. The

stricter SMP regime, which provides more guarantees for access seekers

(e.g. cost-oriented access, non-discrimination/Equivalence of Inputs,

obligation to publish a reference offer), must be retained.

(continue here if necessary)
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In addition to the obligations imposed following the analysis of relevant markets and the
identification of Significant Market Power (SMP), the current regulatory framework also
empowers NRAs to impose certain type of symmetric obligations on providers of electronic
communications networks, i.e. irrespective of whether they hold significant market power. In
particular NRAs are empowered to impose objective, transparent, proportionate and
non-discriminatory symmetric obligations of access and/or interconnection in order to ensure
end-to-end connectivity, interoperability of services to end users and accessibility for end-users
to digital radio and television broadcasting services (Article 5 of the Access Directive). Such
measures are subject to the Article 7 of the Framework Directive consultation procedure, when
they affect trade between Member States.

Moreover, the current regulatory framework also empowers NRAs to impose symmetric
obligations of co-location and sharing of network elements and associated facilities for
providers of electronic communications networks (Article 12 of the Framework Directive), in
order to protect the environment, public health, public security or to meet town and country
planning objectives and only after an appropriate period of public consultation. Such
obligations may concern the sharing of facilities or property, including buildings, entries to
buildings, building wiring, masts, antennae, towers and other supporting constructions, ducts,
conduits manholes, cabinets of electronic communications network operators.

Question 39: Should in your view the NRAs be empowered to impose obligations set out in
Articles 9 to 13 of the Access Directive on operators irrespective of whether they hold SMP, in
circumstances other than those listed in Article 5 of the Access Directive?

strongly agree
agree
disagree
strongly disagree
do not know
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Please explain your response. If your answer is yes, please specify these circumstances.

Obligations imposed under Articles 9 to 13 of the Access Directive are

devised to address uncompetitive outcomes in markets where SMP is found.

The rationale behind the imposition of remedies is to address the lack

of competition in those markets and thus ensure the best outcomes for

end-users. 

Rather than enlarging the material scope of application of these

obligations, what must be ensured is that all uncompetitive market

structures, including tight oligopolies/duopolies, are tackled. In this

regard, intervention outside the scope of tacit collusion should be

explored and thoroughly tested in the context of the upcoming Framework

Review. We point in this regard to our response to Question 42. 

The Commission could however consider extending of the scope of Article

5 of the Access Directive to include within its remit mutatis mutandis

the regime established in Article 12 of the Framework Directive i.e.

give NRAs the power to impose symmetric obligations of access to

in-building fibre wiring (or access to fibre up to the first

concentration or distribution point when this is located outside the

building) whenever duplication of such infrastructure would be

economically inefficient or physically impracticable. In fact,

in-building wiring constitutes a termination/enduring bottleneck. This

proposal is without prejudice to the primacy of the SMP/asymmetric

access regime, which is a key complement to the regime currently

established in Article 12 of the Framework Directive.

(continue here if necessary)

Question 40: Is the current procedure envisaged for supervising the application of symmetric
remedies effective, or could a more efficient procedure be envisaged?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response and indicate possible improvements.
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(continue here if necessary)

Question 41: Are current rules in the Framework Directive, in the Access Directive and in the
Cost Reduction Directive (2014/61/EU) sufficient to ensure that operators that roll out networks
to a building have access to entries to buildings and to building wiring, for example where that
wiring is not owned by an operator?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response.

(continue here if necessary)

Market developments in several Member States point towards an increasing prevalence of
oligopolistic market structures, at regional if not national level. To an extent, oligopolies have
come about as a result of the regulated access regime and the transition from monopolistic
market structures to competition following liberalisation. Given the high fixed costs of electronic
communications networks, in particular of fixed-line networks, it can be expected that, in most
areas, at the network level only a limited number of infrastructures will be deployed or would be
efficient. Such a scenario, however, does not necessarily lead to an uncompetitive market
outcome.

This development may raise the question, however, of the extent to which, in circumstances
where SMP (individual or joint) might be difficult to demonstrate, but retail competition is still
thought to be at risk, the current model of ex ante regulation is sufficient for answering the
challenges of the markets that will develop in the future. This also raises the question whether
ex ante regulation, which currently is exceptionally applied in the electronic communications
sector, requires a lower intervention threshold than ex post antitrust rules applicable to all
economic sectors and whether such a further exceptional approach is sufficiently justified.
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Question 42: Should there be exceptions to the principle that ex ante access regulation can
only be imposed in circumstances where regulators can demonstrate SMP, individual or joint?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response. In the case of a positive response, please indicate the additional
circumstances under which wholesale access remedies should in your view be possible (which
retail market conditions, a broader wholesale market structure test, generalised symmetric
wholesale access obligations, or other).

Given the current practical inapplicability of the concept of joint

dominance, we consider that an option worth exploring is to allow ex

ante regulation to be applied in situations where joint SMP cannot be

found but remaining enduring economic bottlenecks, or the market

structure, are on a forward looking basis likely to significantly impede

the development of effective competition and thus evidence enduring

market failure.

In this regard, we note that the EU electronic communications markets

have recently witnessed an increased occurrence of oligopolistic (and

quasi-duopolistic) market structures. These may, in some cases,

contribute to a sub or non-competitive market outcome resulting in

harm/welfare loss for users (consumers and businesses/public

administrations) and thus require regulatory action. In particular,

wholesale markets addressing the key inputs for fixed access network

connectivity (Markets 3a, 3b and 4 of the 2014 Commission Recommendation

on relevant product and service markets) are prone to the increased

occurrence of duopolistic market structures. NRAs who have traditionally

been focused on regulating markets characterised by individual SMP must

have the proper tools to address joint dominance. 

While the regulatory framework provides NRAs with a tool box to assess

and regulate non-competitive markets and encompasses the concept of

joint dominance, two fundamental issues arise – firstly, joint dominance

has been seldom found, with the cases brought before the European

Commission under the Article 7 consultation procedure mostly overturned

or withdrawn; secondly, the concept of joint dominance covers only tacit

collusion, leaving ineffective tight oligopolies untouched (both under

ex ante and ex post intervention). 

If NRAs cannot effectively tackle ‘harmful’ oligopolies and duopolies

because the burden of proof of joint dominance is too high and the

exclusive reliance on the principle of dominance leaves certain

non-competitive market structures untouched, there is a serious risk

that the gains in welfare brought about by liberalisation and increased
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competition in the electronic communications markets will be lost,

especially in a fixed environment, where effective wholesale access has

been key to foster competition, and bring about affordable prices and

innovative products. 

In this setting, ECTA welcomes and appreciates the conclusions reached

in the draft BEREC report on Oligopoly analysis and Regulation, which

are a good starting point for further discussion. ECTA is particularly

concerned with fixed oligopolistic/duopolistic market structures and

considers that the application mutatis mutandis of the principles

underpinning the ‘Significant Impediment of Effective Competition’

(SIEC) test to ex ante regulation of such type of market structures

should be explored and thoroughly tested in the context of the upcoming

Framework Review. In this regard, while the finding of single/joint SMP

must remain the first and foremost threshold to regulate fixed network

oligopolies/duopolies, an option worth exploring is to ALSO allow for

regulatory intervention in the absence of a single/joint SMP finding IF

remaining enduring economic bottlenecks or the market structure are on a

forward looking basis likely to significantly impede the development of

effective competition and thus evidence enduring market failure. 

The European Commission, BEREC and the co-legislators must ensure, in

the context of the review of the Regulatory Framework, that NRAs have

the necessary tools to remedy uncompetitive outcomes of fixed

duopolistic market structures. Options such as the one presented above

should therefore be explored. 

A cautious approach vis-à-vis the regulatory treatment of tight

oligopolies is needed and therefore an ex ante application of a variant

to the SIEC test should be thoroughly explored, tested, based on a clear

framework and not lead to arbitrary outcomes. 

(continue here if necessary)

Question 43: In the event that the wholesale access market in a given area is deemed no
longer subject to SMP, or that access remedies are no longer deemed appropriate in that area,
by virtue of ongoing infrastructure-based competition on quality and price between a limited
number of operators, would you consider it justified in the interests of market stability and
existing levels of competition to maintain for some period wholesale access comparable to that
previously enjoyed by access-based operators?

strongly agree
agree
disagree
strongly disagree
do not know
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Please explain your response. In the case of a positive response, please indicate under which
conditions (e.g. what degree of infrastructure competition, nature of the transitional access
product, duration, etc.)

We point to our response to Question 42. An option worth exploring is

the following: in those cases where neither single nor joint SMP is

found in fixed duopoly markets, but where enduring economic bottlenecks

or the market structure are likely to significantly impede the

development of effective competition, and thus evidence enduring market

failure, NRAs should be able to continue regulating the market. 

With regard to the withdrawal of access regulation, NRAs must be able to

introduce, when deemed appropriate, a phasing out period which ensures

that sunk investments by access seekers are safeguarded and that

competitors are not removed from the market. The specific conditions

under which the phasing out should take place must be assessed

case-by-case. The key point must be to ensure that competition is

safeguarded.  

(continue here if necessary)

An assessment of the future evolution of the regulatory framework also needs to explore how
to simplify and make more predictable the current rules for economic regulation, which are
based on a forward-looking assessment of market and technology developments, and are
necessarily subject to policy drivers at national and EU level, which may not always be
consistent. This includes, inter alia, the possibility to extend the review cycles (and as a
consequence the implemented remedies) beyond the current 3 years, more routinely than for
the exceptional circumstances currently foreseen by the regulatory framework, for instance
where the market conditions are unlikely to change significantly or where regulated operators
make longer term commitments and access seekers agree. It is also necessary to assess the
benefits of reflecting in the regulatory framework itself the key principles outlined in relevant
Commission Recommendations, namely the 2010 NGA and the 2013 Non-Discrimination and
Costing Recommendations, with the aim of further promoting legal certainty and predictability
for NRAs and market actors.

Question 44: Should periods of review longer than the current three years be systematically
considered for certain markets which are less likely to change?

strongly agree
agree
disagree
strongly disagree
do not know
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Please explain your response. If you agree, which markets do you consider to be suitable for
such longer review periods.

Three-year review cycles, combined with appeals processes on NRAs’

decisions which last as long and sometimes even longer, can negatively

affect regulatory and legal certainty. 

ECTA could therefore support the definition of longer review periods

combined with the intermediate review, every three years, of the

remedies imposed. The fixed and mobile termination markets (markets 1

and 2 of the 2014 Recommendation on Relevant Markets) could in

particular be suitable for longer review periods.

Irrespective of the defined review periods, NRAs must perform market

analyses whenever there are changes in the market structure affecting

the level of competition in the relevant markets. 

(continue here if necessary)

Question 45: If so, should this be subject to certain criteria (for example to binding regulatory
commitments and agreements between access providers and access seekers) in the interest of
legal predictability and certainty for the market and/or to specific investment or other
performance criteria required to the SMP operator?

strongly agree
agree
disagree
strongly disagree
do not know
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Please explain your response.

Whenever NRAs analyse relevant markets and identify operators with SMP,

the most adequate and fit-for-purpose obligations, aimed at properly and

effectively addressing uncompetitive outcomes, must be imposed. 

The fact that longer review periods are applied must in no way lead to

less stringent obligations being imposed on SMP operators. Legal

predictability and regulatory certainty must be ensured by the

appropriate enforcement of the remedies imposed, namely by having NRAs

scrutinising the suitability of reference offers and fine tuning them,

performing margin squeeze tests and addressing discriminatory practices.

If the market requires ex ante regulatory obligations, these must be

imposed and not swapped by binding commitments or agreements with access

providers. Any commercial agreements that affect the market must be well

understood by the NRA and reflected in the market analysis. 

(continue here if necessary)

Question 46: Should key principles of the non-binding guidance provided in Commission
Recommendations on EU-wide regulatory approaches in respect of wholesale access regulation
be made binding?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response.

We should first look at Article 19 of the Framework Directive, the legal

basis which enables the Commission to adopt Recommendations on EU-wide

regulatory approaches in respect of wholesale access regulation. 

According to Article 19, Recommendations can be adopted where the

Commission finds that divergences in the implementation by the NRAs of

the regulatory tasks specified in the Framework Directive, and in other

relevant Directives, may create a barrier to the internal market.

Recommendations are not binding but NRAs must take them into utmost of

account when carrying out their tasks. When an NRA chooses not to follow

a Recommendation, it shall inform the Commission accordingly, giving the
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reason for its position. 

The Commission has so far adopted several Recommendations under Article

19 of the Framework Directive, including the 2009 Recommendation on the

Regulatory Treatment of Fixed and Mobile Termination Rates, the 2010 NGA

Recommendation, and the 2013 Recommendation on consistent

non-discrimination obligations and costing methodologies to promote

competition and enhance the broadband investment environment.

The key principles included in the Commission Recommendations are not

binding but constitute useful guidance for NRAs when applying the

regulatory framework. The subsidiarity principle and the fast-changing

technological nature of the sector require that, while key long-standing

principles are established in binding law (Regulations and Directives),

more granular guidance is provided in non-binding Recommendations, thus

giving NRAs leeway to tailor regulation to the objectively justified

specificities of national markets and also to cope with the

fast-changing technological developments in the sector.

We consider that some pro-competitive founding principles – and only

those – could potentially be made binding e.g. the requirement that NRAs

mandate unbundled access to the fibre loop irrespective of the network

architecture and technology implemented by the SMP operator (Recommend

23 of the NGA Recommendation). Just as in 2000, when the unbundled

access to the copper local loop was considered a key priority in the

‘e-Europe’ Action Plan and the LLU Regulation (Regulation N. 2887/2000)

was enacted, also today a focus on making fibre unbundling a reality is

required.

In particular, we strongly disagree with some of the proposals put

forward in the Connected Continent draft Regulation and which aimed at

incorporating in the EU Regulatory Framework principles which are by

nature neither pro-competitive nor technologic neutral and impinge on

key foundational principles of the EU Regulatory Framework. We point

e.g. to the proposal to amend:

•        Article 13 of the Access Directive – the Commission proposed to

link and potentially make alternative the obligation of cost-orientation

and the obligation of non-discrimination. These obligations address

different competitive issues and must not be made alternative (Article

28 (4) of the Connected Continent draft Regulation)

•        Article 12 of the Access Directive – the Commission proposed to

give prevalence to virtual remedies over physical access, a proposal

which is fundamentally at odds with the principles of technology

neutrality and the promotion of infrastructure competition and totally

disregards the key role of physical access in enabling competition in

the electronic communications sector (Article 28 (3) of the Connected

Continent draft Regulation)

Only those founding principles included in Commission Recommendations
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which are by nature pro-competitive and fully aligned with the

foundational principles of the EU Regulatory Framework could be made

binding. 

(continue here if necessary)

b) The impact of network technologies developments: facing new challenges

The telecoms review offers also an opportunity to assess the regulatory framework's capacity
to cope with the electronic communications sector's fast-moving technological environment,
and in particular to identify regulatory areas which could require adaptations in order to keep
up with the main trends in network technologies, operations and market developments. Against
this background, it is necessary to already anticipate these developments taking into
consideration relevant time horizon(s) matching the technology's life cycles, from research and
development to the roll-out of infrastructure, extending beyond 2020.

 

The shift to "all-IP" networks has been driven by the gradual roll-out of NGA, and implies
moving the point of interconnection for voice services from distributed local central offices to a
central point in the network, thereby enabling cost savings for operators as well as a more
efficient network management (including across countries). For the time being, one can
observe in Europe that the migration to "all IP" in the Member States is moving at various
speeds and does not receive the same degree of attention from national regulatory authorities.

Question 47: Is it necessary to establish regulatory incentives to speed up the migration to "all
IP" networks?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response.

In ECTA’s view, it is not the migration to "all IP" networks which must

be incentivised but rather the safeguarding of competition in the

transition to all-IP.

Indeed, in the transition to all-IP, it is of paramount importance that

access seekers continue being able to avail themselves of the wholesale

products needed to compete at retail level. In case of migration to

all-IP, wholesale demand for access products will not change but will

also ‘migrate’ to an all-IP context because the all-IP networks will be
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predominantly controlled by the same (SMP) operators who owned the PSTN

network. The fact that both networks are in most cases controlled by the

same operator will lead to the operator being able to leverage its

retail and wholesale dominance on PSTN to its all-IP network. Hence the

need to make the safeguarding of competition a clear element and

priority in the transition to all-IP. This includes ensuring that access

seekers are given appropriate notice and continued access in the

migration to all-IP. 

A 2014 speech by the FCC Chairman Tom Wheeler specifically addressed the

need to ensure that competition is maintained in the transition to

all-IP:

“(…) I’d like to visit about competition tomorrow. Key to this is how we

can promote and enhance competition during and after the transition to

all-IP networks.

Our basic approach is simple, and by now familiar. Technology

transitions are good and they should be encouraged. But advances in

technology will never justify abandonment of our values – including that

constellation of values I call the “Network Compact.” The Network

Compact includes those expectations that users – both consumers and

businesses – bring to the relationships with network providers.  They

include access, interconnection, public safety, consumer protection, and

national security. They must be protected. (…) 

Let me be clear: transitions to IP are not a license to limit

competition.

So let’s concentrate this morning on three keys to preserving network

competition: access to last-mile facilities, the future of copper

networks, and VoIP interconnection. (…)

In September, I made a point that is worth repeating. Communications

policy has always agreed on one important concept: the exercise of

uncontrolled last-mile power is not in the public interest. This has not

changed as a result of new technology.” 

(See the FCC Chairman speech at

https://apps.fcc.gov/edocs_public/attachmatch/DOC-329767A1.pdf)

We urge the Commission and the NRAs to ensure that, as the transition to

all-IP takes place, competition is safeguarded as a matter of principle.

We would also like to note that whereas there is the need for

transparent and non-discriminatory migration processes for voice

interconnection (PSTN to NGN) as well as for active access products

(bitstream), the most powerful incentive for the transition to ‘all-IP’

is to base wholesale price controls on modern network designs and

technologies. For example, in determining the LRIC price for an Ethernet

leased line, the NRA should not base its calculations on an

Ethernet-over-SDH network, even if the SMP operator has such type of
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network in place.

(continue here if necessary)

Question 48: Would a common EU approach be required to ensure that the migration towards
"all IP" networks in the EU contributes to the achievement of the single market objectives?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response.

We would welcome a common EU approach focused on ensuring that

competition is safeguarded in the transition to "all IP" networks. 

As BEREC has recognised in its 2015-2017 Strategy, competition is a key

enabler of the EU single market: “Competition also serves the interests

of European end-users, as it helps to fuel innovation and provides for

maximum benefit in terms of choice, price, and quality. Finally,

effective competition at the national level fuels the development of the

internal market – Europe’s global competitiveness relies on competitive

European (national) markets. A competitive European telecoms sector in

turn contributes to a vibrant European economy, which in turn should

provide the conditions for continued efficient investment and

innovation.” 

Ensuring that markets remain competitive as the transition to "all IP"

materialises is of utmost relevance for the achievement of the single

market objectives.   

(continue here if necessary)
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There is a trend in communication network architectures towards the "virtualisation" of network
infrastructure and functionality (through various approaches such as "Software Defined
Networks" (SDN) and "Network Function Virtualisation" (NFV)). The definition of open network
interfaces enables to abstract the actual physical deployment, removes proprietary
dependencies and allows flexible service provisioning. Network functions (such as set-top
boxes, mobile signal encoding/decoding, routers etc.) run in software on general-purpose
hardware, instead of expensive locally-distributed and dedicated hardware equipment, and
hence add further flexibility, scalability, security and cost savings for operators and their
customers.

Question 49: Will the on-going virtualisation of communication network infrastructures have an
impact on the future demand for wholesale access products for the provision of connectivity
services?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response and provide examples.

In ECTA’s view, technological developments such as SDN/NFV do not seem

prima facie to affect the physical network layer and thus would not

affect the need to retain regulation in market 3a, namely physical

unbundling. The same is likely the case for Layer 2 transport as such,

and hence it would not affect the need to retain regulation in markets

3b and 4. 

We urge the Commission to ensure that a thorough understanding of the

features of NFV and SDN is gathered before any regulatory implications

are drawn/proposed.

(continue here if necessary)

Question 50: Will the virtualisation of network infrastructures and services have a role to play in
the provision of pan-European services?

strongly agree
agree
disagree
strongly disagree
do not know
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Please explain your response and provide examples.

Operators focusing on the provision of services to business customers

see quite an important role for virtualization. The virtualization of

network functions and services will help towards the easier

implementation of services with common characteristics, which will help

simplify service provision to multinational companies.

Virtualization will however not only deliver better solutions for

efficient provisioning processes, but also create new challenges.

Virtualization in general and cross-border in particular will raise

issues related to control and responsibility (e.g. in terms of lawful

interception). 

(continue here if necessary)

Question 51: What is the relevant timeframe you foresee by when the biggest impact of
virtualisation will be reached?

5 years
5-10 years
> 10 years

Please explain your response and provide examples.

Virtualization is still in its early stages. Standardization has not yet

been achieved, so only proprietary solutions exist. This will hinder

full implementation. Interworking APIs need to be established and be

standardized. Once standardization has been achieved, network components

can be adapted. The fastest solution will be an umbrella implementation

as a new layer to solve interoperability issues. Some network components

have to be exchanged to fully reap the potential of SDNs. Usually the

most numerous components (CPEs) will present the majority of problems.

Almost every operator will only change its equipment, once it has

reached its economic lifetime, which usually is 8-10 years.

Therefore, we conclude that the biggest impact is more than 10 years

away.

(continue here if necessary)
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Appropriate interoperability of electronic communications services throughout the EU is critical
to ensure freedom of choice for end users and achieve the Digital Single Market.
Standardisation is likely to become a prominent issue in the move towards software defined
networks (SDN) and network functionality virtualisation (NFV), whose implementation relies on
the definition of open network interfaces. In ultra-high definition television (UHDTV)
interoperability issues may emerge if industry agreement is not reached on standards across
the whole value chain, from film production to the end user's screen. Account needs to be
taken of the trend over the last 15 years towards the multiplication of global industry-led fora
and consortia involved in the development of common technical specifications for ICT and their
implementation, e.g. through certification schemes. This has resulted in a situation which, if not
addressed, could lead to an increased fragmentation of Europe, as one can observe at the
moment in the area of wholesale access products. The Commission has encouraged the use
of a standard for mobile TV from 2008 and (from 2006), for access to unbundled local loops,
interconnection, caller location, quality of service for voice telephony and for digital radio. The
Commission competence to make the implementation of certain standards and/or
specifications mandatory has not been used so far, but the existence of such a competence
could in principle help to foster voluntary industry consensus on the use of standards.

Question 52: Will the current voluntary and market-driven approach in standardisation remain
valid and efficient enough to cope with the future needs of stakeholders in 2020 and beyond,
while taking into account the community interest, including of EU citizens?

strongly agree
agree
disagree
strongly disagree
do not know
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Please explain your response and provide examples.

Although with developments such as SDN and NFV the number of

stakeholders (hardware vendors, integrators, service providers, etc.)

with sometimes diverging interests increases, the standardisation

process should indeed continue to be primarily market driven. With

services becoming increasingly global in nature we need to avoid

situations where EU standards are mandated or even prevail over

international standards. Rather than just relying on European standards,

relevant EU authorities should actively engage in global standardization

forums.  The global development of technology has benefitted from

policies and regulatory approaches based on the principle of technology

neutrality, which has let the market decide which technologies succeed

or fail. 

There can be cases in which standardisation can be leveraged for

anti-competitive purposes by SMP operators, leading to pro-competitively

defined standards not being implemented or anti-competitive standards

being defined. Regulation should be capable of addressing this issue and

of forestalling anti-competitive behaviour in standards setting.

 

(continue here if necessary)

Question 53: Will regulatory safeguards as provided under the regulatory framework for
electronic communications (in particular the competences to encourage and ultimately to
mandate the use of standards) still be needed in the future to preserve service interoperability
across the EU and improve the freedom of choice of end users in addition to the general
purpose EU legislative mechanisms on ICT standardisation in place?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response and provide examples.

A regulatory backstop in the form of competences to encourage, and – if

justified – ultimately to mandate the use of pro-competitive standards

can be retained, subject to the understanding that standardization is,

as a matter of principle, primarily market driven, and increasingly

global in nature. 
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(continue here if necessary)

Achieving better end-to-end quality of service would allow for more innovation on the
application layer (e.g. more widespread use of cloud computing, eHealth, telepresence etc.),
with potentially very significant economic and social benefits. Greater consistency in the design
of access and interconnection products may facilitate this process. Furthermore, the issue of
service interoperability with assured quality level between different networks will also have to
be considered if pan-European services with specific quality requirements are to be provided
on Europe's still fragmented networks, in particular services with real-time needs.

Question 54: Is there a need for common access and interconnection products that can
operate across the EU with a view to foster the emergence of high-quality connectivity services,
including at pan-European level?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response.

Common access products are a valid additional option to lower barriers

to entry and expansion in cross-border and pan-European provision of

business services. One potential and critical drawback to this approach

is the known tendency to reduce any “common” harmonized product to the

smallest common denominator. This would harm wholesale access provision

in all those Member States where better products are available. In the

worst case, these harmonized products will be so hamstrung as to

disallow effective competition in national retail markets (for

businesses and consumers). Such a development can only be prevented by

designing common products according to “best practice” or establish them

as complements.

Regarding interconnection, there must be a minimum set of

characteristics that must be supported by all operators at pan-European

level.

We stress that the possible future availability of common wholesale

access products and minimum set of characteristics for interconnection

stands entirely separate from market analysis, SMP assessment, and where

SMP is found, to apply all appropriate remedies. Whilst one of the

remedies might involve mandating the provision of common wholesale

access products if necessary, this should not be to the exclusion or in

substitution of other appropriate remedies.
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(continue here if necessary)

Question 55: How can service interoperability with end-to-end assured quality level between
networks be best guaranteed for the development of services with specific needs in the Digital
Single Market? Please explain.

(continue here if necessary)

c) Addressing "challenge areas" to deliver the desired connectivity levels

In certain areas, primarily rural or semi-rural areas, private investments might not be expected
on the basis of current regulatory incentives, due to long-run cost structures and low and
long-term returns on investment. Where the SMP analysis leads NRAs to finding national
markets and to the imposition of nation-wide remedies, this may lead to sub-optimal incentives
to invest at regional or local level, particularly in areas characterised by natural monopoly (e.g.
in less densely populated areas) and where public funding may not be available. In these
so-called "challenge areas" there is a need to reassess sector-specific access regulation. This
could include measures focusing more on "competition for the market", i.e. rewarding/providing
incentives to the first mover towards very high capacity network provision that might not
otherwise be provided, while safeguarding effective competition and end-user interests.

From the perspective of incentivising the roll-out of NGA networks to such challenge areas, it is
also necessary to consider the appropriateness and need of a regulatory approach to
co-investment and wholesale-only models (see Annexes for more background).

Question 56: Should access regulation aim at addressing network coverage needs in all
geographic areas?

strongly agree
agree
disagree
strongly disagree
do not know
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If so, which alternative regulatory models should be considered to give greater security to
investments in areas unlikely to be served by the market under current regulatory conditions,
with the overall aim of promoting the fullest possible coverage of new and enhanced
infrastructures, such as NGA networks, across the EU and how should such challenge areas be
defined by NRAs (e.g. classic market definition with additional criteria, State Aid like mapping
exercise, other)?

Access regulation serves the purpose of tackling the lack of competition

in a defined market. Addressing the lack of competition must remain its

primary objective. Access regulation should not be made conditional or

tweaked in order to incentivise NGA deployment. There is no evidence

that relaxing access regulation will lead to more investment and this

seems to apply also in challenging areas. See in this regard our

response to Question 30. 

The lack of commercial incentives to deploy NGA networks in areas which

may be at best areas of natural monopoly, in that they can at most

support the investment costs of one very high-capacity fixed-line

infrastructure, should as a general rule be tackled by means of State

Aid and in a way which prevents competition distortions and ensures open

access. In such ‘natural monopoly’ areas, public funding will ensure

that the business case for roll-out becomes feasible. Wholesale access

regulation can enable competition at services level to develop.

(continue here if necessary)

Question 57: Is there a need for regulatory measures and/or incentives to better secure the
benefits of investing in challenging areas for the first mover, and should this be conditional on
the type of network improvements that have been undertaken?

strongly agree
agree
disagree
strongly disagree
do not know
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Please explain your response and what these measures/incentives could be (e.g. exclusive
protection subject to reasonable access terms for a limited period of time, other). Please see
also question 130.

If the Commission decides to implement measures which aim at

incentivising investment in challenging areas for the first mover, any

such measures must be reasonable, proportionate, non-discriminatory and

efficient and not lead to the re-creation of monopolies. Wholesale

access to the deployed network and ancillary infrastructure must always

be ensured.

(continue here if necessary)

Question 58: Should any such regulatory measures and/or incentives to secure the first-mover
investment benefit be subject to conditions in the interest of service competition (e.g.
reasonable  wholesale access requests)?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response.

As mentioned in our response to Question 57, the provision of any sort

of first-mover advantage must not lead to the creation of a monopoly in

the area covered by the incentive. Safeguarding wholesale access to the

‘protected’ network is key to ensure that service competition can

eventually develop. 

As recognised in Annex I to this consultation, network investments are

not an objective per se, but rather the adoption and use of high-speed

services by end-users, who should benefit in terms of choice, price and

quality. This applies also to underserved areas. The best level of

take-up is always delivered by competitive markets. It is therefore key

that competition enabled by access to the bottleneck infrastructure is

ensured in (underserved) areas, where investment incentives are

provided.

(continue here if necessary)
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Question 59: Should specific measures be devised to prevent strategic overbuild of new NGA
or very high capacity NGA networks? If so what are possible regulatory means to do so, and
under what conditions as to safeguarding of competition and end-user interests?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response.

As recognised in Annex II to this consultation: 

"(...) there may be an incentive for operators, particularly those with

existing market power, to act strategically in order to hinder other

actors from making rational economic choices about whether to invest.

For example, while certain such operators may not in fact have

significant investment plans for areas where the market can at most

support one network roll-out, they may choose to strategically overbuild

to prevent the success of a competitor that has already decided to

target that specific area. 

While in the short term this may appear to lead to an improvement of

competitive dynamics in that area, it may in fact result in the

impossibility for that first-mover competitor to recover costs – and

thus serve as a general deterrent, based on a credible threat, to

alternative investment in all such areas, with a general paralysing

effect. It is therefore necessary to analyse whether there are

regulatory tools that could protect competitive dynamics in the long

term, for example by preventing strategic overbuild of very

high-capacity (fixed) networks by networks with similar capacity in the

most challenging investment areas, while making sure on the other hand

that regulation does not become captive of individual investment plans

that may never materialise or that such measures are not a vehicle for

re-introduction of (new) service monopolies."

There is numerous evidence of cases in Europe where operators with

market power have acted strategically in order to hinder altnets from

investing. 

As an example, we point to Deutsche Telekom’s (DT) practice of

undermining fibre deployment by alternative network operators in Germany

through selective copper upgrades, notably but not exclusively in the

context of public funding. Strategic overbuild actions in the framework

of public funding projects involve: (i) DT not reacting to market

exploration procedures launched by municipalities lacking broadband

connectivity, or explicitly rejecting deployment, (ii) DT not

participating in the subsequent tender for public funding of network
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deployment in those areas and (iii) after the tender has been launched,

DT suddenly announcing upgrades to the existing copper network, focusing

only on the profitable zones included in the areas to be covered by

public funding. This renders the business case for the funded projects

unprofitable and any investments already performed are lost. In

non-public funding projects, DT prevents or makes infrastructure

deployment by alternative operators unviable by rolling-out parallel

infrastructures.

Similarly, in Ireland, Eir has e.g. stalled an industry request for the

regional handover of broadband traffic. All backhauled traffic is

charged at a national price regardless of whether the handover point is

regional or national. This prevents network investments from altnets as

the latter cannot benefit from a reduced price in case they backhaul

their own broadband traffic. It took 15 months for Eir to present

possible solutions which are yet to be implemented.

Regulatory measures aimed at preventing strategic overbuild of new NGA

or very high capacity NGA networks could include e.g. (i) preventing

network roll-out in areas designated for public funding after market

players have indicated that they do not plan to invest in that specific

area and/or after the tender for public funding has been launched, (ii)

declaring that some areas are to be considered natural monopolies and

thus parallel roll-out is prevented.  

(continue here if necessary)

Question 60: Can the following investment models contribute to foster investment incentives
and promote deployment of NGA or very high capacity NGA networks in challenge areas:

strongly
agree

agree disagree
strongly
disagree

do not
know

a) Co-investment
models

b) Wholesale-only
models
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If so, what would be the most important features of such models, and how can they be
accommodated by the regulatory framework without compromising other objectives? Please
explain your responses.

Co-investment can play a key role in stimulating NGA roll-out, notably

in those areas where network economics may not permit that every

operator present in a given area builds its own network. In order for

co-investment to be made effective, certain conditions must be ensured,

depending on the specific co-investment solutions e.g.:

•        Sufficient number of participants

•        No financial or operational control or potential for control of

the co-investment entity by a single or sub-set of the participants

•        Structural separation of the co-investment vehicle with clearly

separate operating conditions and incentives

•        Symmetric access (if different operators invest in different

areas)

•        Participation of a wholesale only provider within the

co-investment vehicle

•        Construction of the network so as to allow the independent

operation of networks by each player      

•        Possibility for participants to invest in a limited proportion

of the available capacity

•        Long term rights of use (which would match the lifetime of the

network)

•        Possibility for operators to share the costs of deploying

passive infrastructure (e.g. trenching, duct deployment) 

In areas where the market can at most support one network roll-out,

wholesale-only models could contribute to minimising investment and

making investments more efficient, attracting capital from long-term and

low-risk investors (e.g. pension funds) - by focusing only in

infrastructure - and to remove incentives for discrimination. 

A wholesale-only solution can also lead to increased competition in

retail markets by removing the incentive to discriminate inherent to

situations where one player wears ‘two hats’ (i.e. the SMP operator

providing both its own retail services and wholesale services to

competitors). 

(continue here if necessary)
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Question 61: Should regulatory requirements regarding access to NGA or high-capacity NGA
networks be made lighter if the network owner sought co-investment on reasonable terms at the
time of the roll-out or the upgrade?

strongly agree
agree
disagree
strongly disagree
do not know
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Please explain your responses. If your response is positive, is it contingent on being applied in a
challenge area / natural monopoly area, or would you apply such an approach more generally to
SMP access regulation?

As mentioned in our response to Question 30, there is no evidence that

regulatory forbearance or lighter access obligations can be a trigger

for incumbents’ investment in (high-capacity) NGA. This statement stands

regardless of whether the network owner seeks co-investment on

reasonable terms at the time of the roll-out or the upgrade. 

The different investment capacity of operators and the terms of the

co-investment (regardless of whether these can be considered reasonable

or not) may determine that altnets will not be in a position to enter a

given co-investment arrangement. Therefore, linking the offer of

co-investment terms with lighter access requirements may in practice

mean that altnets, which are de facto prevented from participating in a

co-investment project and/or of rolling out their own networks due to

the economics of provision and financing, may be incapable of continue

competing. This must be prevented.

While we consider that access obligations should not be made lighter if

co-investment is offered, we recall that co-investment can theoretically

lead to SMP not being found in the co-investment areas if: (i) the

conditions of competition become substantially different, (ii) a

separate geographic market is defined and (iii) no SMP is found - see

mutatis mutandis Recommend 28 of the NGA Recommendation, which states,

in this regard, that:  

"Where the conditions of competition in the area covered by the joint

deployment of FTTH networks based on multiple fibre lines by several

co-investors are substantially different, i.e. such as to justify the

definition of a separate geographic market, NRAs should examine, in the

course of their market analysis, whether, in the light of the level of

infrastructure competition resulting from the co- investment, a finding

of SMP is warranted with regard to that market. In this context, NRAs

should in particular examine whether each co-investor enjoys strictly

equivalent and cost-oriented access to the joint infrastructure and

whether the co-investors are effectively competing on the downstream

market. They should also examine whether the co-investors install

sufficient duct capacity for third parties to use and grant

cost-oriented access to such capacity."

(continue here if necessary)
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Question 62: Do you consider that wholesale-only network operators have stronger incentives
and opportunities to develop new NGA or very high-capacity NGA networks to serve long-term
needs?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response.

As mentioned in our response to Question 60, in areas where the market

can at most support one network roll-out, wholesale-only models can be a

means to ensure that investments happen and are made efficiently.

Indeed, only one party (or a joint venture) invests in the (passive)

infrastructure, which means investments are minimised. By focusing only

on infrastructure, a wholesale-only provider is also better positioned

to attract capital from long-term and low-risk investors (e.g. pension

funds). 

(continue here if necessary)

Question 63: If your response to question 62 is positive, should there be regulatory incentives
for voluntary structural or functional separation of existing vertically integrated SMP operators?

strongly agree
agree
disagree
strongly disagree
do not know
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Please explain your response, in particular what kind of regulatory incentives could be
considered (e.g. in terms of wholesale access terms).

We are against providing incentives of a deregulatory nature to promote

voluntary structural or functional separation. 

We are however in favour of strengthening NRAs powers to mandate forms

of separation and therefore the toolbox of remedies included in the

Access Directive should include both functional and structural

separation. These should not be considered ‘exceptional measures’ or

remedies of last resort.  

Structural separation may have a positive impact on investments by more

easily attracting capital from long-term and low-risk investors (e.g.

pension funds).

We also fully support the full privatization of vertically integrated

SMP/incumbent operators. Remaining public shares (e.g. Deutsche Telekom

(> 30%), Proximus (53.51%), Post Luxembourg (100%), A1 Telekom Austria

(29%), Orange/France Telecom (27%)) must be sold in order to prevent any

bias regarding the political supervision of regulatory procedures and

safeguard the independence of NRAs.

(continue here if necessary)

 3.4. Spectrum management and wireless connectivity

While technical harmonisation of the use of radio spectrum for EU-wide allocations has
progressed significantly based on the 2002 Radio Spectrum Decision (RSD), the designation of
(additional) spectrum to a (new) application or technology in the EU still requires several steps
(first in the European Conference of Postal and Telecommunications Administrations (CEPT),
then in the Radio Spectrum Committee) before the Commission can ensure legal certainty in
the EU. This iterative process may be particularly burdensome, in terms of costs and delays in
"time to market", for innovative new uses, but can also weigh on the ability of existing spectrum
users such as wireless broadband providers to expand capacity to meet burgeoning market
demand. See also section 3.7.3 below.

In addition, even where globally standardised technologies with universally accepted benefits
for users and business (e.g. LTE) do have access to harmonised spectrum, the terms under
which the individual authorisations to use spectrum are granted remain widely fragmented, in
particular in terms of timing, licence durations and assignment conditions. This may be due not
only to objective differences in national circumstances but also to diverging objectives or
approaches.
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This situation may impede investment, innovation and rapid availability of spectrum for network
deployment, broadband capacity needs or new and innovative uses, and prevent the
establishment of economically advantageous wireless connectivity at EU scale for new digital
services and applications - such as the Internet of Things, connected vehicles or other
connectivity-enabled products. Moreover, in particular the exponential demand for spectrum for
wireless broadband may require the facilitation of a rapid deployment of denser networks and a
more flexible and efficient access and use of spectrum.

In addition, the growing spectrum needs for wireless connectivity are constrained by lack of
vacant spectrum and by the high price associated with re-allocating spectrum to new uses, in
terms of cost, delays and the occasional need to switch off incumbent users. To satisfy growing
demand, greater efficiency and innovation in spectrum use are crucial. Mechanisms such as
sharing, trading or leasing therefore deserves more attention, including understanding why
they have been used only to a limited extent so far and how to enable an increasing number of
users to share simultaneous rights of access to a specific frequency band in a pro-competitive
manner (for more details, see on promoting the shared use of radioCOM(2012)478final 
spectrum resources in the internal market).

3.4.1. Evaluation of the current rules on spectrum management

The first set of questions aim at providing input for the evaluation of the functioning of the
current regulatory framework.

Question 64: The regulatory principles and policy objectives applicable to spectrum allocation,
assignment and use in the EU are based on the regulatory framework for electronic
communications (ECRF), the Radio Spectrum Decision 676/2002/EC (RSD) and the 2012
Radio Spectrum Policy Programme (RSPP). To what extent has the fact that electronic
communications and other spectrum users are addressed in different legislative instruments
(ECRF, RSPP) impeded their effective interpretation and/or implementation?

significantly
moderately
little
not at all
do not know

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2012:0478:FIN
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Please explain your response.

The EU regulatory framework for electronic communications, the Radio

Spectrum Decision and the RSPP have a different scope but remain

complementary instruments. No major difficulties or inconsistencies have

resulted from these instruments so far.

The framework sets out fundamental principles which are transposed into

national legislation and are meant to be future proof. The Radio

Spectrum Decision enables specific frequency harmonization to be decided

upon. The RSPP provides a dynamic plan which can be reviewed and adapted

to meet changing requirements and reflect progress. Thus all three

legislative instruments have distinct purposes and meet different

requirements.

However, we would see benefits in the same legislative instruments

applying to electronic communications networks (ECN) as well as to other

spectrum uses. To include all key different spectrum uses in a common

legislative instrument could provide more flexibility to regulators to

change the use of spectrum according to national or European needs and

to avoid unjustified distortions between different categories of users. 

(continue here if necessary)

In 2012 the EU adopted its first Radio Spectrum Policy Programme (RSPP) aiming at
developing a strategic planning and harmonisation of the use of spectrum to ensure the
functioning of the internal market in the EU in all policy areas involving the use of spectrum,
also beyond electronic communications. See of 22 April 2014 with regardCommission's report 
to its application for more details.

Question 65: Do you see the need for better coordination of EU spectrum policies beyond ECS
to maximise the benefits of spectrum use throughout the economy? 

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response.

Harmonisation should not be restricted to ECNS and should address all

spectrum users/services, to ensure efficient spectrum use and effective

coexistence at the borders between Member States.

http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1401178255384&uri=CELEX:52014DC0228
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(continue here if necessary)

Question 66: Which of the following policy areas require a more active common approach to
EU spectrum policy to benefit from economies of scale?

strongly
agree

agree disagree
strongly
disagree

do not
know

a) Transport

b) Audiovisual

c) Energy

d) R&D

e) Satellite

f) Internet of Things /
M2M

g) Other (specify)

Please specify or explain your response.

Harmonization should not be restricted to ECNS and should address all

spectrum users/services, to ensure efficient spectrum use and effective

coexistence at the borders between Member States.

(continue here if necessary)

Question 67: Do you consider that the currently applicable regime for coordinating spectrum
policy approaches in the EU has contributed to ensuring harmonised conditions with regard to
the availability and efficient use of spectrum necessary for the establishment and functioning of
the internal market in electronic communications?

significantly
moderately
little
not at all
do not know
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Please specify or explain your response.

In general, the current framework has created a relatively efficient

balance between necessary coordination in terms of allocation policies

and band plans whilst enabling national authorities to handle assignment

in accordance with the national market situations.

Still, improvements may be welcome: 

- The decision process to determine harmonized bands and technical

conditions could be streamlined and simplified. The clearance window

should be reduced (compared with the 800 MHz clearance) whilst not

preventing Member States which are willing to go faster to do so. There

should also be a common approach as regards measures to mitigate

interference with existing uses in neighbouring bands. 

- Spectrum regulators should have a pro-competitive toolbox available as

enshrined in Art. 5 of the RSPP.

- General guidelines or recommendations may be useful to avoid very

divergent assignment procedures (including avoidance of excessive

spectrum fees) and licensing conditions.

(continue here if necessary)
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Question 68: Do you consider that the currently applicable regime for granting spectrum usage
rights based on general or individual authorisations and setting out spectrum assignment
conditions has been effective in:

significantly moderately little
not
at
all

do
not
know

a) Providing market operators with
sufficient transparency and regulatory
predictability?

b) Ensuring an appropriate balance in
terms of administrative burden?

c) Promoting competition in the
provision of electronic
communications networks and
services?

d) Contributing to the development of
the internal market?

e) Promoting the interests of the
citizens of the EU?

f) Ensuring an effective and efficient
use of spectrum?

Please explain your response.

The current regime has been successful in ensuring an effective and

efficient use of spectrum to the benefit of the market, consumers,

investments, etc. Whilst having granted the 4G licenses later than some

other regions of the world, the EU is now rapidly catching up with the

US and other countries in terms of 4G coverage. 

Still, as mentioned in our response to Question 67, spectrum regulators

should have a pro-competitive toolbox, including the means to address

renewal situations. 

Whilst better coordination of new spectrum release and assignment would

benefit the digital single market, complete harmonization of the license

conditions may not.   
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(continue here if necessary)

Question 69: To what extent have selection processes for limiting the number of rights of use
been coherently applied by authorities in charge in the Member States and only where strictly
needed?

significantly
moderately
little
not at all
do not know

Please explain your response.

As mentioned in our response to questions 67 and 68, spectrum regulators

should have a pro-competitive toolbox, including the means to address

renewal situations. 

(continue here if necessary)

Question 70: What type of spectrum assignment process has proven most effective for
assigning spectrum for wireless broadband, having regard to the objectives listed in question
68?

Licence exemption/general authorisation ('Wi-Fi bands')
Comparative administrative licensing ('beauty contests')
Auctions
Hybrid models
Other
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Please explain your response.

In practice a mix of procedures might be used as long as they are

thoroughly prepared and applied.

Auctions have proven to be effective, where they have been well designed

and run. Nevertheless, there are examples of inefficient/uncompetitive

auctions, where regulators have e.g. modified designs which have proved

to work, have failed to set pro-competitive safeguards, have set high

reserve prices, etc.

Administrative renewal conditions should not be set to the detriment of

competition. 

Exclusive spectrum is critical for mobile operators to provide quality

of service and promote investments while license exempt/general

authorization may be an opportunity for high band spectrum (above 3 GHz)

for usage such as Wi-Fi and femtocells.

(continue here if necessary)

Question 71: To what extent does the lack of coordination across Member States regarding the
current methods to select spectrum right holders create obstacles to or difficulties for the
development of electronic communications?

significantly
moderately
little
not at all
do not know

Please explain your response.

There may not be a single optimal assignment procedure. Differences in

the design of award processes have not proven to be a particular problem

per se. Still, best practices could be shared to make sure that

assignment procedures are thoroughly tailored and applied.

(continue here if necessary)
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Question 72: To what extent does the lack of coordination across Member States regarding the
current system for setting out spectrum assignment conditions create obstacles or difficulties for
the development of electronic communications?

significantly
moderately
little
not at all
do not know

Please explain your response.

Licensing conditions differ, but diversity seems consistent with the

fact that mobile markets are still national and are very different.

EU guidelines on license duration, leasing and trading conditions,

refarming conditions, competition remedies, level of coverage

obligations, etc. may be interesting tools to enhance certainty and to

avoid unreasonable conditions in a specific market. These guidelines

should be built on the exchange of best practices.

(continue here if necessary)

3.4.2. Review of spectrum management rules

The Commission seeks the views of all stakeholders as to the need for greater predictability
and consistency in the way radio spectrum use is governed in Europe and whether this could
require a revision of the regulatory framework for electronic communications, in particular the
Framework and Authorisation Directives, which set fundamental principles and certain
operational requirements for spectrum allocation and assignment, as well as the current
institutional arrangements for spectrum strategy in the Digital Single Market.

Taking into account the identification of remaining or new obstacles to the efficient use of
spectrum, the further development of electronic communications, investments and the
development of wireless innovation, it is appropriate to consider whether more coordination or
additional measures are needed at EU level, to ensure a future-proof framework which
maximises the economic benefits of spectrum use, by providing investment predictability,
facilitating business decision-making, driving competition and meeting the future connectivity
needs in Europe.

a) Principles and objectives of radio spectrum management in the Digital Single Market
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Question 73: Would more consistency in spectrum management across Europe increase legal
certainty and the overall value of spectrum in the Digital Single Market?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response and provide examples.

Increased coordination in new band assignment may speed up the

development of ecosystems for handsets and equipment and would help

reduce interference risks in bordering regions. Consistency in other

aspects of spectrum management needs to take into account the national

dimension of mobile markets and should be restricted to avoiding

failures in auction design or unreasonable licensing conditions.

(continue here if necessary)

Question 74: Is it necessary to remove barriers to access to harmonised spectrum across the
EU in order to foster economies of scale for wireless innovations and to promote competition
and investment?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response and provide examples.

(continue here if necessary)
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Question 75: Do you see benefits in integrating the objectives and principles relating to
spectrum management for both electronic communications services (ECS) and other spectrum
users in a single legislative instrument (see question 65 above)?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response.

(continue here if necessary)

b) Granting individual spectrum usage rights for wireless electronic communications
(ECS spectrum)

Provided that it fulfils the very general rules and criteria set by the EU regulatory framework,
the process of granting spectrum usage rights – or assignment - is managed today at national
level and in various ways across Member States, as the national authorities in charge may be
ministries, national regulatory or other authorities or a combination of these, and subject mainly
to national considerations. Under the Authorisation Directive, where it is necessary to grant
individual rights of use, such rights should be granted upon request; a selection process is only
allowed where a Member State considers that the number of rights has to be limited.

Question 76: To what extent does the spectrum assignment process in Member States
determine the mobile markets and the competitive landscape for mobile electronic
communications, including wireless broadband, such as the number and type of operators in the
market and their economic models?

significantly
moderately
little
not at all
do not know
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Please explain your response and provide examples of the impact.

The spectrum assignment process is key to the development of the mobile

market in a given Member State. The spectrum assignment process

determines the number and selection of players in each market and also

the spectrum price. Deficient assignment processes can significantly

impact on the structure and level of competition of the national mobile

market. For instance, if no competitive safeguards are set by the

spectrum regulator, it may lead to competitors not being able to enter

the market, or having to exit the market. 

(continue here if necessary)

Question 77: Could greater coordination of methods for granting spectrum usage rights and of
selection processes achieve greater consistency in the Union, thereby removing barriers to
entry and promoting further competition and investment?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response and provide examples.

Spectrum assignment processes must be adapted to the national

circumstances of each Member State. The assignment processes, which are

currently applied in EU Member States, are globally effective. General

guidelines or recommendations may however prove useful to avoid very

divergent award procedures (including avoidance of excessive spectrum

fees) and licensing conditions and to ensure that competition is not

negatively affected when granting new spectrum usage rights

(pro-competitive toolbox). 

(continue here if necessary)
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Question 78: Could more consistent spectrum assignment processes throughout the Union,
based on greater harmonisation of the choice of selection or award methods on the basis of
experience and best practice:

strongly
agree

agree disagree
strongly
disagree

do
not
know

a) ease the process for national
administrations?

b) increase the predictability and
planning sought by investors?

Please explain your response and provide examples of the impact.

Spectrum assignment processes remain national procedures: predictability

is important but should be ensured by national authorities and is not

dependent on EU harmonization. However, non-binding guidelines or

exchange of best practices may help some regulators in designing the

procedures.

(continue here if necessary)



106

Question 79: Do you see benefits of greater coordination with regard to the elements of the
spectrum assignment processes (listed in the table below) and if so, what would be the
appropriate level of such coordination:

A: General Approximation: setting only common or harmonised general objectives and
principles, leaving the definition of exact criteria and solutions to Member States. 

: setting out common or harmonised general objectives andB: Partial harmonisation
principles, as well as specific solutions for some of the items below (to be indicated) while
leaving room for additional national conditions. 

: setting out common objectives, principles and specific solutions forC: Full harmonisation
specific bands or types of wireless communications, with no room for national exceptions or
additional conditions (e.g. definition of identical criteria and conditions for all Member States,
creation of a common authorisation format or single common or totally synchronised selection
process as used for mobile satellite systems).

Please tick the relevant boxes in the table below. If you consider that none of these assignment
parameters would benefit from greater coordination, please explain your response.

This issue
should not
be covered
by the
Review:
National
measures
adopted are
sufficient, no
need for
legal
certainty at
EU level.

A - General
Approximation

B- Partial
harmonisation

C - Full
harmonisation

Determination of
need for
selection process

Level of
transparency to
the market
regarding the
selection process
and conditions
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Determination of
selection process
type (auction,
beauty contest,
first come first
served, hybrid
model)

Objectives
pursued by the
selection process

The
appropriateness
of an ex ante
competition
assessment

The national
authority which is
responsible for
the ex-ante
competition
assessment

The need for
specific
measures
(spectrum
caps/floors, new
entrant spectrum
reservation)

Selection
timetable

Timing of
advanced
information to
market
participants.

Frequencies
covered,
packaging of lots
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Spectrum
valuation and
pricing, fees,
charges.

Payment
modalities.

Enforcement and
ex post auction
assessment and
enforcement.

Please explain your response(s).

The current framework works reasonably well. Exchange of best practices

and guidelines may be needed on assignment procedures and licensing

conditions to avoid unreasonable situations/conditions. 

There is generally no need for single pan-European licences to deliver

pan-European services since access to other networks is possible. 

Alignment of new spectrum assignment is desirable but not something to

be strictly mandated.

(continue here if necessary)

c) Spectrum assignment conditions for wireless electronic communications (ECS
spectrum)

As is the case with regard to the process for granting spectrum usage rights, assignment
conditions attached to such rights are set at national level pursuant to national circumstances.
Also these conditions (e.g. coverage conditions, duration of the licenses, or renewal conditions
and timing) have the potential to impact the competition structure of the markets, market entry,
the deployment of mobile networks and the development of the market for mobile services in
general. It is therefore necessary to explore how to best define spectrum assignment
conditions with a view to enhance consistency and legal predictability in the EU while leaving
sufficient flexibility to Member States to adjust according to their specific national needs.
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Question 80: Is there a need for more consistent assignment criteria and conditions between
Member States, in particular with regard to those criteria and conditions which have the greatest
economic significance for investment predictability and business decision-making, for driving
competition and for achieving the future connectivity needs in the EU?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response and provide examples of the impact.

Spectrum assignment procedures remain national procedures:

predictability is important but should be ensured by national

authorities and is not dependent on the EU harmonization. Non-binding

guidelines or exchange of best practices may help some regulators 

designing the assignment procedures.

(continue here if necessary)

Question 81: What spectrum assignment conditions (among those listed in the table below or
others) have the greatest economic significance for investment predictability and business
decision-making, for driving competition and for promoting the Single Market, in respect of
electronic communications?

All of them are important, the following are the most crucial: 

-        Avoidance of excessive spectrum fees.

-        Transparency and predictability.

(continue here if necessary)
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Question 82: For which of the following assignment conditions (listed in the table below) would
you see benefits of greater coordination or harmonisation and what would be the appropriate
level of such coordination or harmonisation:

A: General Approximation: setting only common or harmonised general objectives and
principles, leaving the definition of exact criteria and solutions to Member States. 

: setting out common or harmonised general objectives andB: Partial harmonisation
principles, as well as specific solutions for some of the items below (to be indicated) while
leaving room for additional national conditions. 

: setting out common objectives, principles and specific solutions forC: Full harmonisation
specific bands or types of wireless communications, with no room for national exceptions or
additional conditions (e.g. definition of identical criteria and conditions for all Member States,
creation of a common authorisation format or single common or totally synchronised selection
process as used for mobile satellite systems).

Please tick the relevant boxes in the table below. If you consider that none of these assignment
parameters would benefit from greater coordination, please explain your response.

This issue
should not be
covered by the
Review:
National
measures
adopted are
sufficient, no
need for legal
certainty at EU
level.

A - General
Approximation

B- Partial
harmonisation

C - Full
harmonisation

Licence
duration

Prior notice,
timing and
conditions of
renewal

Possibility to
trade or lease
assigned
spectrum, and
related
conditions
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Coverage
obligations

Necessity of
wholesale
access
conditions (e.g.
MVNO)

Limits under
technology
neutrality
principles

Requirements
on technical
performance
characteristics

Extent of
services
allowed and
limits to service
neutrality

Possibility to
share and pool
assigned
spectrum or
mobile network
as a whole

In general, any
condition
covered by the
Annex to the
Authorisation
Directive

'Use it or lose
it' clause

Refarming
conditions

Please explain your response(s).
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(continue here if necessary)

d) Pan-EU or regional licences or selection processes, cross-border services

Currently the process for assigning spectrum and the granting of licences both fall within the
competence of Member States and are organised and granted at national level. The
organisation of such processes or the creation of rights across Member States appear apt to
favour the emergence of cross-border services and operators and facilitate entry into new
markets, thereby promoting competition and fostering the single market.

Question 83: Are there situations where regional selection processes involving a group of
Member States, either combining national or providing pluri-national licences, for example for
regions straddling several Member States which share similar characteristics in terms of
economic or electronic communications development, could bring more value and a better
development of electronic communications?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response and provide examples.

Mobile markets are national, networks remain nationally rolled out and

designed. There is no need for pluri-national licenses or licensing

procedures. This could only benefit big players operating in various

markets, to the detriment of competition. Even in the US, regional

procedures remain.

(continue here if necessary)

Question 84: In which market circumstances would pan-EU spectrum selection processes
and/or usage rights contribute to the development of electronic communications services in light
of public-policy objectives in respect of coverage, choice, accessibility and take-up of
high-performance wireless connectivity? Please give and explain your response.

Pan-European satellite networks.
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(continue here if necessary)

e) More flexible availability and shared access to spectrum 

All radio equipment (e.g. both for ECS and non-ECS wireless applications) depends on reliable
access to spectrum. In the EU, spectrum usage rights can be based on a non-exclusive
general authorisation or on individual authorisations (e.g. spectrum licences). General
authorisations are however the rule and individual rights are the exception under Article 5.1 of
the Authorisation Directive. In order to ensure that spectrum is exploited to the fullest extent
possible, it is necessary to harness more flexible use of spectrum to increase the availability
and efficient use of spectrum. Further flexibility can be achieved in particular through:
increasing market-based solutions to repurpose spectrum such as tradability and leasing of
spectrum as well as shared access to spectrum such as using white spaces, spectrum pooling
and infrastructure sharing. This requires engaging mutual responsibility of users over
acceptable limits of interference and appropriate mitigation strategies. It is also important to
provide legal certainty on applicable rules and conditions of shared access, on enforcement
procedures as well as to be transparent about compatibility assumptions and protection rights.
This is in particular the case as regards spectrum licensing formats (e.g. licence-exempt
spectrum, licensed shared access). The shared use of spectrum should enhance competition
from additional users and in particular should not create undue competitive advantages for
current or future right-holders or result in unjustified restrictions of competition. In principle,
beneficial sharing opportunities (BSO) can be identified, in both licensed and licence-exempt
frequency bands, wherever the combined net socio-economic benefit of multiple applications
sharing a band is greater than the net socio-economic benefit of a single application, taking
into account additional costs resulting from shared use (see Commission Communication on

(COM/2012/0478promoting the shared use of radio spectrum resources in the internal market 
final)).

Question 85: Will a more flexible and/or shared access to spectrum be needed to meet the
future demand for spectrum?

strongly agree
agree
disagree
strongly disagree
do not know

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2012:0478:FIN:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2012:0478:FIN:EN:PDF
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Please explain your response.

Sharing agreements are already happening within the current framework;

more flexibility does not seem to be required. Nevertheless, guidelines

are needed on spectrum and network sharing in general so as to ensure

that these arrangements do not impede competition.

Shared access could be developed in high band spectrum for small cell

networks.

(continue here if necessary)

Question 86: Will shared access to spectrum on the basis of general authorisation be
necessary for:

strongly
agree

agree disagree
strongly
disagree

do
not
know

a) The availability of sufficient
wireless backhaul capacity?

b) The development of the Internet
of Things?

c) The development of M2M
applications?

If other, please specify and explain your response and provide examples.

Mobile backhaul is crucial with 4G/5G and small cells deployment. See

our response to Question 36.

Operators cannot generally rely on shared access to spectrum for

backhaul purposes except if spectrum is shared geographically, i.e. in

different locations. It should however be noted that unlicensed spectrum

could have some benefits for the backhauling of small cells. 

To cope with the explosion of demand, fibre access will be needed. 
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(continue here if necessary)

Question 87: Is there a need to better protect the use of spectrum for applications that rely on
shared use of spectrum (such as Wi-Fi or short range devices), including in regard to out of
band emissions?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response.

(continue here if necessary)

Question 88: Is there a need for a common approach amongst Member States for documenting
sharing conditions/rules and for granting shared spectrum access authorisations in the Digital
Single Market?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response.

See our response to Question 85

(continue here if necessary)



116

Question 89: Could a more flexible use of spectrum be achieved through any of
the following:

strongly
agree

agree disagree
strongly
disagree

do
not
know

a) Tradability and lease of
spectrum

b) Use of white spaces

c) Infrastructure sharing, including
spectrum pooling

d) Incentive auctions

If other, please specify and explain your responses. If yes, should any of these measures be
further promoted from a regulatory point of view and how?

(continue here if necessary)

Question 90: So far, mechanisms such as trading and leasing of spectrum have been used
only to a limited extent in the EU. Under what market and regulatory circumstances, would
these mechanisms be more attractive for spectrum users? Please give your response and
provide examples.

When awarding spectrum rights and/or awarding spectrum licences, public

authorities should define clear rules regarding spectrum caps in order

to promote/safeguard competition, including by ensuring that excess

spectrum is divested if players merge.

(continue here if necessary)
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Spectrum refarming refers to the process of changing or redistributing the allowed uses of
spectrum for the sake of a more flexible access and an efficient use of spectrum. Specific
regulatory requirements already apply in case of changes to or withdrawal of spectrum usage
rights so as to protect right holders and competition. The question arises whether additional
provisions should be considered to further facilitate spectrum management. For example
where rights with long-term or undefined duration are at stake, specific withdrawal or
amendment conditions and/or procedures in case of non-use or highly inefficient or
non-intensive use of the band could be considered, such as 'use-or-lose it' clauses, with a view
to rapidly cope with technological and market developments while adequately protecting right
holders. Since refarming determines the availability of spectrum for applying new technologies
and offering new services across the EU, the need for a certain level of coordination of such
measures should be considered.

Question 91: Should spectrum refarming be further facilitated in the future? If so, is there a
need to adopt measures to:

strongly
agree

agree disagree
strongly
disagree

do
not
know

a) further protect existing right
holders

b) further support prospective
spectrum users

c) maximise flexibility in spectrum
management

d) allow new incentivising
methods

e) further protect competition

f) clarify compensation conditions

g) apply  clauses'use it or lose it'
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Please explain your responses. Please indicate any specific criteria which you would regard as
an important component of co-ordinated measures (e.g. in the case of ' types of'use it or lose it
triggering conditions)

The existing framework should enable refarming on a voluntary basis.

There may be instances where this needs to be mandated – e.g. where an

existing user has not or is not paying the opportunity cost of spectrum

and has little incentive to release it for a more valuable use.

Refarming should not negatively impact competition. Within the current

framework, spectrum regulators already have the means to address

competition issues.

Spectrum regulators should be able to apply “use it or lose it” clauses,

especially in an indefinite duration environment.

(continue here if necessary)

Question 92: Should the withdrawal or significant modification of rights by public authorities be
excluded where the application of service or technology neutrality principles and/or the trading
and leasing mechanisms are sufficient to ensure spectrum refarming?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response.

After a competitive assessment, public authorities may need to ensure an

adequate apportionment of rights of use according to objective needs and

in line with the principle of efficient use.

(continue here if necessary)

g) The impact of network technologies developments



119

The telecoms review offers also an opportunity to assess the regulatory framework's capacity
to cope with the electronic communications sector's fast-moving technological environment,
and in particular to identify regulatory areas which could require adaptations in order to keep
up with the main trends in network technologies, operations and market developments. Against
this background, it is necessary to already anticipate these developments taking into
consideration relevant time horizon(s) matching the technology's life cycles, from research and
development to the roll-out of infrastructure, extending beyond 2020.

 

One of the most important trends in the network environment over the next decade is likely to
be that of fixed-wireless convergence, crystallised by the commercial deployment of 5G
networks which should be initiated by 2020. 5G will enable operators to cope with rapidly
increasing data traffic, thanks to denser/smaller cells and even greater offloading to, for
instance, fixed networks via Wi-Fi links. Furthermore, the benefits of 5G are expected to go
beyond traditional ECS and to play a key role in other sectors of the economy, by enabling
machine-to-machine communications (M2M) and the Internet of things, as well as connectivity
needs for transport management and road safety (in-vehicle emergency calls).

From a user's perspective, fixed-wireless convergence means the seamless delivery of
services, e.g. telephony, data, digital content, regardless of whether they are delivered via fixed
or mobile networks, including the possibility to switch between the two while a service is active.
One implication is that the convergence will not be limited to the commercial provision (e.g.
service packages) but will also affect network and service operations.

From a network perspective, denser wireless networks will depend on increasing numbers of
fixed back-haul links. Wireless network densification could benefit from available under-utilised
radio spectrum at higher frequencies (licensed or licence-exempt) as well as from the
deployment of small cells including RLAN and low-power small area wireless access points.
This deployment could be specified at EU level and the requirements for use in different local
contexts could be limited to general authorisations without additional restrictions from individual
planning or other permits.

Question 93: In light of the increasing demand for mobile services in urban areas and the
resulting densification of networks, do you foresee any obstacles in the roll-out of the
corresponding infrastructure such as access points for small cells?

strongly agree
agree
disagree
strongly disagree
do not know
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Please explain your response and provide examples.

There are different types of obstacles to the roll out of small cells

(some of which also affect the roll-out of macro cells). Those obstacles

are slowing down and making roll out more expensive, to the detriment of

connectivity in the EU. These include:

-        Regime on electromagnetic compatibility (EMC) and related

health risks 

-        Regime for obtaining administrative approvals for deployment.

-        Flat-rate taxes per base station. In France for example the

IFER tax introduced by law n° 2009-1673 of 30th December 2009 applies to

all base stations which require a site agreement with the French

spectrum agency ANFR, with an equivalent isotropic radiated power higher

than 1 W. The current annual level of this tax, as of 2015, is €1591 per

base station/per technology. For base stations using 2G, 3G and 4G

technologies, this tax is therefore tripled. Such a flat-rate tax,

regardless of the radiated power of the base station (macro, micro,

small cell), puts a very high burden on deployment, particularly of

small cells, as the number of base stations is expected to be much

higher than with macro typologies.

To enable unconstrained connectivity, all these obstacles should be

addressed. We believe there would a real added value in a common EU

approach to these issues. 

(continue here if necessary)

Question 94: Should the deployment, connection or operation of unobtrusive small-area
wireless access points be possible under a general authorisation regime, without undue
restrictions through individual town planning permits or in any other way, whenever such use is
in compliance with a harmonised technical characteristics for the design, deployment and
operation of such equipment?

strongly agree
agree
disagree
strongly disagree
do not know
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Please explain your response.

See our response to Question 93.

Deployment of small cells must be made be viable for both big and small

operators. The right to install or share facilities must be ensured.

(continue here if necessary)

Question 95: Should end-users be entitled to share the access to their Wi-Fi connection with
others, as a key prerequisite for the sustainable deployment of denser small cell networks in
licence-exempt bands?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response and provide examples.

Most providers already allow their subscribers to share their Wi-Fi

connections with whomever they want. We do not think that this needs to

be mandated as it may be a differentiation element one provider may want

to push forward.

(continue here if necessary)

Question 96: Should the deployment of commercial/municipal Wi-Fi networks in public
premises (e.g. public transportation, hospitals, public administrations) be facilitated and if so, in
what way?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response and provide examples.

Yes, in public premises
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(continue here if necessary)

Question 97: Is there a need for more unlicensed spectrum for M2M
applications?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response.

(continue here if necessary)

h) Mobile communication networks

Question 98: Improved mobile communications networks could to a certain extent ensure
public protection and disaster relief (PPDR) communications, as well as safety systems for
utilities and intelligent transport services (ITS) for road and rail (as reported in a 2014 ).study
Would you consider it appropriate to include in the licence conditions for spectrum (or for certain
spectrum bands), or otherwise to impose on (certain) mobile network operators, obligations in
terms of quality of service, resilience of network infrastructure and hardening to enable such
dual use of commercial mobile networks?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response.

(continue here if necessary)

http://ec.europa.eu/transport/themes/its/studies/its_en.htm
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3.5. Sector-specific regulation for communications services

Over-the-top (OTT) services are increasingly seen by end-users as substitutes for traditional
ECS used for interpersonal communications, such as voice telephony and SMS. Such OTT
services, however, are not subject to the same regulatory regime. As a consequence, the issue
of a level playing field has been raised, with some stakeholders calling for a re-evaluation of
the existing provisions, with a view to ensuring that wherever the activities of providers of
competing services give rise to similar public-policy concerns, they would have the same
obligations and rights (i.e. end- users' protection, interconnection, numbering, etc.). At the
same time, the existence of a wider range of choices for end-users may put in question
continued utility of certain regulatory obligations. Therefore, it is important to evaluate whether
the scope of the regulatory framework should be revised in order to create a level regulatory
playing field that modernises the safeguards for end-users, incentivises investment and
innovation, and boosts demand for communications services.

Technological and commercial innovations may require a modernisation of the provisions of
the applicable regulatory framework, for instance those on end-user protection. In addition, it is
important to consider the potential regulatory impacts of the most important trends that will
drive the telecommunications sector's transformation over the medium to long term, such as for
example the take-up of IP-based services offered by digital service platforms, the development
of machine-to-machine (M2M) communications or the challenges for the European emergency
number 112 and there is a need to evaluate the relevant framework provisions in that respect.

In addition, the scope and appropriateness of the provisions on 'must carry' and electronic
programme guides is assessed in the last part of this section.

3.5.1. Evaluation of the current sector specific regulation for electronic
communications services
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The first set of questions aim at providing input for the evaluation of the functioning of the
current regulatory framework.

The current sector-specific rules for end-user protection as regards the access and use of
electronic communications networks and services were last reviewed in 2009 and complement
horizontally applicable (i.e. cross-sector) EU consumer protection law. For the purpose of this
public consultation these are the most relevant legal instruments:

Directive 2002/21/EC on a common regulatory framework for electronic communications
networks and services (Framework Directive) as amended by Directive 2009/140/EC
(Better Regulation Directive) (scope of the framework and definitions).
Directive 2002/22/EC on universal service and users' rights relating to electronic
communications networks and services (Universal Service Directive) as amended by
Directive 2009/136/EC (Citizens Rights Directive) (provisions on end-users mainly in its
chapter IV).
Certain provisions in other Directives apply also to electronic communications services
(such as interconnection and interoperability pursuant to the Access Directive). Directive
2002/58/EC (ePrivacy Directive) as amended by Directive 2009/136/EC (Citizens Rights
Directive) also contains certain end-user rights, whose content and substance are not
specifically the object of this consultation. However, these rights may be relevant for the
questions on the scope of sector-specific regulation for communications services.

The Commission proposal for a Telecoms Single Market Regulation of September 2013 (also
known as Connected Continent) contained several end-user protection and empowerment
measures. On 30 June 2015, the European Parliament and the Council reached a political
agreement on the Regulation. The agreed text covers only a subset of the proposals related to
Internet Access Services (IAS) and roaming while other end-users rights contained in the
Commission proposal have not been included.

The purpose of the following questions is to evaluate whether the current sector-specific rules,
mostly end-user provisions, have proven useful and whether they may have become obsolete,
need to be adapted or amended by new provisions.

Question 99: To what extent has the current regulatory framework for electronic
communications, as last amended in 2009, contributed to effectively achieving the goal of
ensuring a high level of consumer protection in the electronic communications sector across the
EU?

significantly
moderately
little
not at all
do not know
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Please explain your response and indicate the provisions which have contributed the most/less
to this goal.

First and foremost, it must be noted that competition is the best

guarantor of consumer protection, because operators facing competition

must work hard to win customers, and need to work hard to keep meeting

customer demands so as not to lose customers. The regulatory framework

promotes competition, and is highly successful in doing so, which

results in consumers in the EU getting a better deal than in the rest of

the world.

Second, it is clear that provisions on contracts and facilitating change

of provider (including on contract duration) have diminished unfair

lock-in practices and ensure a high level of consumer protection.

Irrespective of the fact that we believe that the existing framework has

significantly contributed to ensuring a high level of consumer

protection, we believe that the time has come to consider whether retail

ECS could and should be released from being governed by the non-market

analysis related aspects of the traditional electronic communications

framework, and from widely differing national implementations thereof,

and national expansions thereupon. The question needs to be asked as to

whether: (i) (most) retail ECS (perhaps excluding retail internet access

and leased lines) could be provided under less constraining and more

generic legislation which is applicable to providers of internet

content, applications and services (ICAS), or (ii) in particular the

authorisation directive, the universal service and users’ rights

directive, and the e-Privacy directive could be amended to in principle

fulfil the same functions as the rules which apply for ICAS, and which

would cover all providers in the same way.

In any case, consumer protection should be re-focused to protect

consumers regardless of technology platform, and be determined at the

level of generic principles rather than based on particular

technologies.

We also ask the European Commission to revise the definitions to ensure

systematically that measures appropriate for the protection of consumers

are distinct from those applicable to business customers.

(continue here if necessary)
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Question 100: Are there any provisions which constitute a particular administrative or
operational burden? If so, please explain why and provide a quantitative estimate of additional
burden.

Differences between consumers and business customers are insufficiently

recognised in the existing framework. Legislation and rules aimed at

protecting consumers’ rights often extend the scope of specific

obligations to business-focused operators even if such extension is not

required and not even intended. Imposing rules whenever negotiated

contractual arrangements with business customers (of potentially any

type or size) are already in place through contract negotiations can add

an unnecessary administrative burden or create disproportionate

obligations on operators serving business customers. This results in

additional costs in service provision, investments in very expensive IT

solutions and potentially prevents business-focused operators from

providing innovative and future-proof services to business customers. 

This type of situation should be avoided by clearly defining the scope

of application of consumer protection rules e.g. by consistently using

appropriate wording (i.e. “consumers” or “mass market”). This issue

should be considered during the review of the Universal Service

Directive and of the EU Regulatory Framework more generally.

(continue here if necessary)

Question 101: As regards sector-specific end-user rights provisions, have you identified
sector-specific end-user rights provisions in the current framework which are not relevant and
should in your view be repealed (deleted) because they are wholly or substantially covered by
general EU consumer protection law?

yes
no
do not know

If your answer is yes, should also all corresponding sector specific rules on the national level be
repealed (deleted)?

yes
no
do not know
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Please specify the provision(s) and provide an explanation.

The combined effect of general EU consumer law, together with the

frameworks for information society services, audiovisual media services,

and data protection should be examined as a basis for simplification or

substitution of the consumer protection aspects of the electronic

communications framework.

We reiterate (see our response to Question 100) that there is a need to

clearly define the scope of application of consumer protection rules

e.g. by consistently using appropriate wording (i.e. “consumers” or

“mass market”), in order to avoid inappropriately covering services

provided to businesses under individually negotiated contracts. The

extension of consumer protection to enterprise customers is not

necessary and is disproportionate, can create obstacles to the delivery

of services to businesses and increase operating costs. There are

practical cases even within the regime for number portability and

switching – for instance it is not feasible (and not demanded) to switch

a complex business customers’ lines in one day, and indeed most

enterprise customers do not want this to occur during business hours.

(continue here if necessary)

Question 102: As regards sector-specific end-user rights provisions, have you identified
existing sector-specific end-user rights provisions in the current framework which need to be
adapted or amended? 
For each provision you mention, please give reasons for its relevance (problems in the
application; commercial or technological changes, including those which resolve the initial
concern; new challenges for end-users; other, please specify):

We wonder whether specific obligations with regard to availability of

telephone directory and enquiry services are still justified.

We reiterate (see our response to Question 100) that there is a need to

clearly define the scope of application of consumer protection rules

e.g. by consistently using appropriate wording (i.e. “consumers” or

“mass market”), in order to avoid inappropriately covering services

provided to businesses under individually negotiated contracts.

(continue here if necessary)
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Question 103: The regulatory framework has among its policy objectives and regulatory
principles ensuring that users, including disabled users, elderly users, and users with special
social needs, derive maximum benefit in terms of choice, price and quality (Article 8 of the
Framework Directive). With respect to disabled users, the Universal Service Directive contains
specific requirements under the universal service obligation (Article 7) and regarding the
equivalence in access and choice (Article 23a).

To what extent has the current regulatory framework been effective in achieving the goal of
providing equivalent access to persons with disabilities in terms of choice, price and quality?

significantly
moderately
little
not at all
do not know

Please explain your response and illustrate with examples. 

If you identified any shortcomings, how could the effectiveness of the provisions be improved
and what would be the related benefits and costs?

We believe that, in many cases, policies and rules in this area are

outdated, and in some cases mandate reliance upon obsolete technologies.

Technology development enables solutions, including entirely

market-based solutions, which better meet the needs of disabled users,

elderly users, and users with special social needs. 

(continue here if necessary)

Question 104: Number portability is part of the numbering resource management and also an
important tool to remove barriers to switching. It thereby facilitates end-users' choice and
change of providers and stimulates competition. To what extent do the current provisions on
number portability as established in Article 30 of the Universal Service Directive allow for their
efficient implementation?

significantly
moderately
little
not at all
do not know
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Please explain your answer and specify any problems you may have encountered (delays,
disruption, loss of service, cost for end-users, slamming (telephone service changed without
subscriber's consent), burden for operators, etc.).

Number portability has been, and remains essential to enable and promote

competition. However, the diversity of approaches (e.g. losing provider

led vs. winning provider led) and technical solutions (e.g.

decentralised and centralised databases, separate systems for fixed and

mobile) adopted in EU Member States is very considerable. The

performance and the costs of the approaches and technical solutions

adopted in 28 Member States do not correlate (i.e. some of the best

performing are also the cheapest). Best-practice has been slow to

spread. Costs expended on technical number portability systems are sunk,

therefore we do not advocate their replacement, but we do wish to flag

this as an area to draw lessons from for the future.

(continue here if necessary)

Question 105: To what extent do you consider the scope and requirements established in
Article 26 of the Universal Service Directive still relevant in order to ensure an effective access
to emergency services?

significantly
moderately
little
not at all
do not know

Please explain your response, and indicate possible areas for amendments.

We consider that these principles are still relevant, except that

payphones are being phased out. Users have a long-standing expectation

to be able to call the emergency services, and speak with a human

operator, and know that a telephone is the device to use for this

purpose. Essentially everyone has a telephone in their pocket or within

reach. Emergency calling from nomadic VoIP/apps should be

prevented/discouraged rather than promoted, because it does not enable

reliable location of the caller. Caution is needed on extending the

means of communication. Text and instant messaging may, for instance,

expose the emergency services to undue messaging spam and denial of

service attacks.
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(continue here if necessary)

The objectives of the regulatory framework include ensuring the integrity and security of public
communications networks (Article 8, paragraph 4(c) and (f). Specific rules are provided for in
order to ensure that operators take appropriate technical and organisational measures to
appropriately manage the risk posed to security of networks and services (Article 13a and
Article 13b of the Framework Directive). In view of recent security incidents and revelations
concerning spying activities it is therefore necessary to reflect on whether the current rules are
still sufficient to achieve the security objectives or whether they need to be reviewed.

Question 106: Do you consider that the rules on integrity and security of networks and services
(Articles 13 and 13a of the Framework Directive) have been effective in achieving their
objectives?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response.

(continue here if necessary)

Question 107: Do you consider that there is a need to improve provisions reffered to in the
previous question to make sure that they are in line with modern technology and security
threats?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response.

All service providers should be subject to security rules if relevant,

cf. NIS Directive.
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(continue here if necessary)

3.5.2. Review of the sector specific regulation for communications services

a) Future scope of sector-specific regulation for communications services

The EU regulatory framework on electronic communications services and networks emerged in
the context of full liberalisation in the 1990s. At that time voice communications were the focus
of attention and distinct from online services. The framework contains provisions for the
regulation of both networks and electronic communications services. Services such as
so-called over-the–top services (OTTs), providing communications (voice, messaging) and/or
other services, do not usually fall within the scope of the current EU regulatory framework's
rules on ECS or those on network regulation because these services do not themselves
include conveyance of signals. Therefore the regulatory regimes which are currently applied to
OTTs or comparable services, on the one hand, and electronic communications service and
networks, on the other hand, differ considerably. The present section examines whether the
scope of the regulatory framework should be adapted in this respect in order to ensure a
level-playing field for players to the extent that they provide competing services and the
manner in which this could be done.

Question 108: Do you consider that there is still a need for sector-specific regulation of
communications services in the EU?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response.

We believe that the time has come to consider whether retail ECS could

and should be released from being governed by the non-market analysis

related aspects of the traditional electronic communications framework,

and from widely differing national implementations thereof, and national

expansions thereupon. The question needs to be asked as to whether: (i)

(most) retail ECS (perhaps excluding retail internet access and leased

lines) could be provided under less constraining and more generic

legislation which is applicable to providers of internet content,

applications and services (ICAS), or (ii) in particular the

authorisation directive, the universal service and users’ rights

directive, and the e-Privacy directive could be amended to in principle

fulfil the same functions as the rules which apply for ICAS, and which

would cover all providers in the same way.
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(continue here if necessary)

Question 109: As regards the current definition of electronic communications
services (ECS):

strongly
agree

agree disagree
strongly
disagree

do
not
know

a) Do you consider that the current
definition of electronic
communications services should be
reviewed?

b) If the current definition of ECS is
reviewed, do you consider that the
"conveyance of signals" should
continue to remain a necessary
element of the definition of electronic
communications services subject to
sector-specific regulation?

c) If the current definition of ECS is
reviewed, do you consider that
"transmission services in networks
used for broadcasting" should
continue to be considered as ECS?

Please explain your responses.

The examination should start from the question as to whether it remains

necessary and practical to define ECS (under the current definition or a

revised definition), rather than to start from the premise of amendments

which may enlarge or narrow the definition of ECS.

(continue here if necessary)
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Question 110: If the current definition of ECS is reviewed, do you consider that the definition of
services subject to sector-specific regulation  should take into account the question whether a
service is:

strongly
agree

agree disagree
strongly
disagree

do
not
know

a) managed or subject to best-efforts
online provision only?

b) Remunerated through monetary
payment (directly or as part of a
bundle)?

c) Remunerated by other means
(advertising supported, provision of
data by users, etc.)?

Please explain your responses.

The examination should start from the question as to whether it remains

necessary and practical to define ECS (under the current definition or a

revised definition), rather than to start from the premise of amendments

which may enlarge or narrow the definition of ECS.

(continue here if necessary)

The internet access service (IAS) sets up the end-user's connection to the internet and many
communications services as well as a host of other services are provided via this IAS. It could
be argued that sector-specific rules only need to apply to the IAS but not to other
communications services, and that general consumer protection rules will be sufficient to
protect end-users in their communication activities.

Question 111: If sector-specific service regulation is maintained, do you consider that it should
be limited to the IAS?

strongly agree
agree
disagree
strongly disagree
do not know
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Please explain your response.

We understand and agree that it is worthwhile to examine a scenario in

which key aspects involving transmission on telecommunications networks,

i.e. the networks themselves, plus a specific set of services (e.g. IAS,

leased lines), remains covered by a revised ECNS framework. This could

be combined with: (i) the remainder of retail services possibly being

provided under less constraining and more generic legislation which is

applicable to providers of internet content, applications and services

(ICAS), or (ii) in particular the authorisation directive, the universal

service and users’ rights directive, and the e-Privacy directive could

be amended to in principle fulfil the same functions as the rules which

apply for ICAS, and which would cover all providers in the same way.

(continue here if necessary)

Question 112: If a distinction is made between IAS and other communications services, do you
agree in principle that the definition of IAS in the draft Telecoms Single Market legislative text
could be used for this purpose, namely "a publicly available electronic communications service
that provides access to the internet, and thereby connectivity to virtually all end points of the

."internet, irrespective of the network technology and terminal equipment used

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response.

This is a useful definition, and was recently agreed upon.

(continue here if necessary)
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Question 113: Which sector-specific (end-user and other) provisions should apply to IAS?
Please indicate these provisions (if already present in the current framework) or describe the
content of such rights and obligations, and explain your response and the measures you
suggest.

Provisions on contracts (Art. 20 Universal Service Directive) and on

facilitating change of provider (Art. 30 Universal Service Directive). 

For the avoidance of doubt, we support that measures on emergency

calling, services for disabled users, and harmonised numbering for

harmonised services of social value are retained, but these cannot

readily be associated with IAS. 

(continue here if necessary)
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Question 114: In relation to IAS, is there a need for any further end-user rights in addition to
those included in the provisionally agreed Telecoms Single Market Regulation? In case you
strongly agree or agree, what should be the level of harmonisation?

strongly
agree

agree disagree
strongly
disagree

Full
harmonisation

Minimum
harmonisation

(i) Contractual
information (e.g.
related to quality
parameter other
than speed)

(ii) Transparency
measures

(iii) Independent
price and quality
comparison
tools

(iv) Control of
consumption

(v) Contract
duration

(vi) Measures
facilitating
switching
(receiving
operator-led
process;
protection of
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process;
protection of
end-users
throughout the
switching
process,
compensation in
case of delay
and abuse in the
switching
process)

(vii) Measures to
guarantee the
effectiveness of
end-user rights
(in particular
contract
termination and
switching) in
relation to
bundles of
services

(viii) Measures
eliminating
restrictions and
discrimination
based on
nationality or
place of
residence
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Please provide a brief explanation for each of your responses.

We do not think that further end-user rights should be introduced. 

Experience with the current framework shows that sector-specific

consumer protection measures are implemented in widely different ways in

the Member States, and that national law and NRA decisions tend to add

to the requirements, in a non-harmonised way.

If any end-user rights are given consideration, these should clearly

distinguish “consumer”/ “mass market” rights from the business customer

segment, and we think that maximum harmonisation could in principle be

considered, in order to avert further fragmentation along national

lines.

(continue here if necessary)

Question 115: Do you think that traditional electronic communications services (such as voice
or video telephony, SMS/text messages, e-mails operated by telecoms providers, other
services) can be functionally substituted by OTT services or platforms with communication
elements (e.g. internet telephony services, web messaging services, webmail services, social
media platforms, other)?

strongly
agree

agree disagree
strongly
disagree

do
not
know

Voice telephony

Video telephony

Sms/text messages

e-mails provided by telecom
operators

Other traditional
telecommunications services

Please explain each of your responses and provide examples of such OTT services.



139

Voice telephony:

In ECTA’s view, there is currently a lack of full substitution between

fixed voice services provided over PSTN/ISDN/VoB and offerings that are

available over the open internet, i.e. unmanaged VoIP. Thus, the

existence of unmanaged VoIP in no way justifies the removal of

regulation on the wholesale fixed voice access and call origination

markets (and wholesale call termination markets). 

In this regard, based on their key characteristics in terms of e.g.

reliability, quality and the usage patterns by end-users (notably

including business users and public administrations), it does not appear

that unmanaged VoIP is a substitute and effective competitive constraint

to retail fixed voice. Whilst unmanaged VoIP is being used by

residential consumers, a substitution trend cannot be clearly

identified. Fixed voice subscriptions are not being given up by

consumers – the percentage of households with a fixed subscription has

been quasi-stable over the last few years. According to the latest

statistics included in the Special Eurobarometer 414, as of January

2014: (i) 36% of European households with Internet access used the

Internet to make calls over the Internet; (ii) 30% of households with

Internet access made use of VoIP to make free calls to individuals who

have subscribed to the same Internet phone service; and (iii) only 4% of

households use a VoIP service to make calls to landlines or mobile

numbers. In addition, 39% of European households do not have fixed

broadband access. 

Moreover, the total number of households subscribing to fixed voice

telephony in the EU is 68% and has experienced minor decline on an

EU-wide basis since 2009 (with large Member States such as Germany

(91%), France (86%), and the UK (82%) maintaining far higher

percentages, and Central and Eastern European Member States always

having had comparatively far lower percentages). This stable end user

behaviour pattern does not seem to be affected by the increasing use of

unmanaged VoIP, which suggests that fixed voice and unmanaged VoIP are

used as complements by the end users. 

Video telephony:

Video telephony is rarely provided by traditional providers of

electronic communications services. The ‘OTT’ offerings tend to be

broader in scope (incl. video, file transfer, multi-user

voice/chat/video, etc.).

SMS/Text Messages: 

SMS needs further analysis. The few NRAs who have studied substitution

came to different conclusions. Questions include whether there is only

one-way substitution, and the extent of parallel use of SMS and instant

messaging, depending on correspondents and use cases. The ‘OTT’

offerings tend to be broader in scope (incl. voice, video, file

transfer, multi-user voice/chat/video, etc.).

E-Mail:

E-Mail has, for decades, been provided by different types of suppliers.
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(continue here if necessary)

Question 116: Should  communications services (mainly provided over the IAS) which areall
functionally substitutable to existing ECS fall under a new common definition for such
communications services (which would be different from that of IAS and from the current
definition of ECS)?

strongly agree
agree
disagree
strongly disagree
do not know

If you disagree, is it possible and appropriate to identify the relevant addressees of each
communications-specific rule provision-by-provision? Please explain your response.

A new-fangled common definition of ‘communications services’ may not be

the right way to go. This entails high risks of being ineffective in the

short and medium term, is likely to raise boundary issues (many ICAS

have a communications feature, which is not necessarily their primary or

driving feature), and of being overtaken by market developments. 

(continue here if necessary)

Question 117: What should be the essential elements of a functional definition of
communications services? Please explain your response.

A new-fangled common definition of ‘communications services’ may not be

the right way to go. This entails high risks of being ineffective in the

short and medium term, is likely to raise boundary issues (many ICAS

have a communications feature, which is not necessarily their primary or

driving feature), and of being overtaken by market developments.

(continue here if necessary)
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Question 118: Which types of communications services, possibly including services currently
not subject to sector-specific rules, should be encompassed by such a definition? Please
explain your response.

A new-fangled common definition of ‘communications services’ may not be

the right way to go. This entails high risks of being ineffective in the

short and medium term, is likely to raise boundary issues (many ICAS

have a communications feature, which is not necessarily their primary or

driving feature), and of being overtaken by market developments.

(continue here if necessary)

Question 119: Should a definition of communications services include (several
answers possible):

one-to-one communications between persons
interactive communications between several persons (e.g. via social media)
communications between persons and machines (e.g. confirmation received by emails or

SMS)
communications between machines (e.g. M2M, IoT, eCalls)?

Please explain your response.

A new-fangled common definition of ‘communications services’ may not be

the right way to go. This entails high risks of being ineffective in the

short and medium term, is likely to raise boundary issues (many ICAS

have a communications feature, which is not necessarily their primary or

driving feature), and of being overtaken by market developments.

(continue here if necessary)
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Question 120: Which sector-specific provisions (end-user and other, such as requirements for
reasonable interconnection, or on integrity and security) should apply to communications
services as newly defined in the light of your responses to the previous questions? Please
indicate these provisions (in the current framework) or describe the content of such future rights
and obligations, and explain your response.

A new-fangled common definition of ‘communications services’ may not be

the right way to go. This entails high risks of being ineffective in the

short and medium term, is likely to raise boundary issues (many ICAS

have a communications feature, which is not necessarily their primary or

driving feature), and of being overtaken by market developments.

(continue here if necessary)

Question 121: In light of the broad choice of communications services which have become
available, is it still justified that providers of communications services as newly defined would be
potentially subject to the exceptional ex-ante regulatory regime based on markets and
significant market power identified in accordance with competition principles?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response.

For the avoidance of doubt, our responses in this chapter relate only to

the general obligations foreseen in the ECNS Framework and NOT to the

provisions related to market analysis (market definition, significant

market power assessment, remedies if applicable), and a fortiori not to

the technical and economic bottlenecks which continue to exist at the

wholesale/network level and thus require ex ante access regulation. 

(continue here if necessary)
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Question 122: Do the markets for termination of calls to numbers allocated in accordance with
a numbering plan have characteristics (e.g. application of wholesale termination charges rather
than peer exchange or bill & keep) that are likely to continue to justify ex ante regulation in the
period up to and beyond 2020?

strongly agree
agree
disagree
strongly disagree
do not know

If your response is positive, should regulation continue to be applied in accordance with
competition principles (market definition, identification of SMP, assessment of remedies, i.e.
cost-based price controls), or can a simplified approach be considered (symmetric regulation of
termination charges, European benchmark termination rate, other)? Please give substantiated
examples.

We consider that ex-ante regulation is likely to continue to be

justified, but we are open to ideas for simplified approaches. Any

simplified approach would have to be defined in such a manner as to

enable it to remain in line with objective costs which evolve over time

and with market development, possibly subject to adjustment to avert

large-scale unsolicited calling. 

Please explain your response.

(continue here if necessary)

Question 123: Should providers of communications services as newly defined benefit from a
general authorisation, without any attendant notification formalities, as is the case for
information society service providers under the eCommerce Directive?

strongly agree
agree
disagree
strongly disagree
do not know
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Please explain your response.

A new-fangled common definition of ‘communications services’ may not be

the right way to go. This entails high risks of being ineffective in the

short and medium term, is likely to raise boundary issues (many ICAS

have a communications feature, which is not necessarily their primary or

driving feature), and of being overtaken by market developments.

However, as stated in our response to Question 111 above: (i) the

remainder of retail services could possibly be provided under less

constraining and more generic legislation which is applicable to

providers of internet content, applications and services (ICAS), or (ii)

in particular the authorisation directive, the universal service and

users’ rights directive, and the e-Privacy directive could be amended to

in principle fulfil the same functions as the rules which apply for

ICAS, and which would cover all providers in the same way. 

This could entail absence of prior authorisation or a country of origin

principle.

(continue here if necessary)

Question 124: Should all services covered by a new definition of communications services
benefit from rights currently attached to the status of ECS provider (e.g. access to numbering
resources for their own services, interoperability and interconnection)?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response.

A new-fangled common definition of ‘communications services’ may not be

the right way to go. This entails high risks of being ineffective in the

short and medium term, is likely to raise boundary issues (many ICAS

have a communications feature, which is not necessarily their primary or

driving feature), and of being overtaken by market developments.

(continue here if necessary)
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Question 125: In relation to , is there a need for anycommunications services other than IAS
further end-user rights? In case you strongly agree or agree, what should be the level of
harmonisation?

strongly
agree

agree disagree
strongly
disagree

Full
harmonisation

Minimum
harmonisation

(i) Contractual
information (e.g.
related to quality
parameter other
than speed)

(ii) Transparency
measures

(iii) Independent
price and quality
comparison
tools

(iv) Control of
consumption

(v) Contract
duration

(vi) Measures
facilitating
switching
(receiving
operator-led
process;
protection of
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process;
protection of
end-users
throughout the
switching
process,
compensation in
case of delay
and abuse in the
switching
process)

(vii) Measures to
guarantee the
effectiveness of
end-user rights
(in particular
contract
termination and
switching) in
relation to
bundles of
services

(viii) Measures
eliminating
restrictions and
discrimination
based on
nationality or
place of
residence



147

Please provide a brief explanation for each of your responses.

Experience with the current framework shows that this type of

sector-specific consumer protection measures is implemented in widely

different ways in the Member States, and that national law and NRA

decisions tend to add to the requirements, in a non-harmonised way.

Maximum harmonisation, which does not need to go beyond what currently

exists, could in most cases be considered.

(continue here if necessary)

Question 126: Does the particular nature or importance of voice services for end-users still
require specific rules?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response.

For the avoidance of doubt, our responses in this chapter relate only to

the general obligations foreseen in the ECNS Framework and NOT to the

provisions related to market analysis (market definition, significant

market power assessment, remedies if applicable), and a fortiori not to

the technical and economic bottlenecks which continue to exist at the

wholesale/network level and thus require ex ante access regulation.

(continue here if necessary)

Question 127: Are there any other communications services showing specific features or risks
related to their usage which would require or justify specific end-user protection or other rules?

(continue here if necessary)
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Question 128: Should any obligations related to access to emergency services (112) or to
quality of service requirements apply to all providers of communications services in the same
way, irrespective of whether they are provided as managed services or subject to best-effort
(Internet access services)?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response.

Managed service vs. best-effort is not a relevant parameter.

(continue here if necessary)

b) Adaptation of provisions to new challenges

Question 129: Do you consider that there are new or emerging sector-specific end-user
protection issues (resulting inter alia from technological or commercial developments) which
need to be addressed?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response. If your response is positive, please indicate the areas where you
see a need for enhanced sector-specific end-user protection and whether such issues should be
addressed at EU or at Member States level.

(continue here if necessary)
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It has been argued that a longer contract duration in certain geographic areas (e.g. challenging
rural areas, as discussed in section 3.3.2 (c) above), where there is no strong business case
for investments in very high capacity broadband networks, would diminish the risk for
first-moving providers and thereby increase the likelihood of such investments. This might in
particular be the case where a network investor in a challenging area proceeds on the basis of
commitments by a sufficient number of end-users to give reasonable prospects of a return on
investment (demand aggregation).

Question 130: Do you consider that derogations should be possible, in challenging areas, from
the generally applicable maximum contract duration (currently 24 months pursuant to Article 30
USD) in order to diminish the risk of providers who are the first movers investing in very high
capacity networks in such areas?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response; in particular describe how such areas could be defined and how
any such derogation could be implemented.

Consumer protection including contract duration should not be sacrificed

to favour particular operators. The same holds true for competition and

the market definition/analysis system, which need to be preserved and

not be distorted. 

(continue here if necessary)

Question 131: Should the scope of the number portability regime be adapted to new
technology and market developments and apply also to elements other than telephone numbers
which may be obstacles to the switching of providers of communications services, for instance
to allow moving content stored by end-users with communications service providers?

strongly agree
agree
disagree
strongly disagree
do not know
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Please explain your response.  Would your answer be affected by the question whether the
scope of application of any such obligations would extend beyond providers of electronic
communications services as currently defined, e.g. also to providers of online inter personal
communications services, or to online service providers do not provide communications
services (e.g. cloud-based services, online intermediaries)?

Even though this may promote competition, between providers of

electronic communications, and between providers of electronic

communications and others, we are concerned that this suggestion may

impose disproportionate burdens on providers, could raise extremely

difficult questions and problems relating to intellectual property

rights. 

(continue here if necessary)

Question 132: Is there a need to adapt the current rules on change of provider (switching) in
view of the increasing importance of bundled offers consisting of (i) several communications
services or (ii) a combination of communications services and other services?

strongly agree
agree
disagree
strongly disagree
do not know

If yes, what amendments should be envisaged? Please specify.

The currently established standard on contractual duration (Art. 30

Universal Service Directive) is suitable. We support maximum

harmonisation in this area. 

If there are cases in which this contractual duration is not in practice

available to customers due to bundling of offers, then the requirement

should be specified, and rules for the treatment of device subsidies

(settop box, mobile phone, etc.) should be specified.

(continue here if necessary)
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Question 133: The current sector-specific end-user provisions are based on the principle of
minimum harmonisation. This approach provides Member States more flexibility and allows
them to maintain or adopt more protective measures. But it also leads to a fragmented level of
end-user protection across the EU and additional complications for the cross-border provision of
services. The Consumer Rights Directive of 2011[1] therefore adopted a full harmonisation
approach. Should any (maintained, amended or new) sector-specific end-user provisions aim at:

minimum harmonisation
full harmonisation
minimum harmonisation at a very high level
do not know

Please explain your response.

As indicated in our responses above, incl. to questions 114 and 125 (and

others), we support maximum harmonisation in this area. This position is

informed by the fact that there is a great deal of divergence resulting

from Member States’ national law and NRA decisions going beyond what is

specified in the Universal Service Directive.

Please also refer to our response to Question 100, on the need to

unequivocally distinguish “consumer market”/“mass market” from business

markets.

(continue here if necessary)

c) European emergency number 112 and harmonised numbers for harmonised services
of social value (116 numbers) 

Continuous technological change and market developments, in particular regarding voice over
Internet Protocol (VoIP) based on digital service platforms associated with a broadening range
of connected devices, are raising an increasing number of technical and regulatory challenges
on the possibility for EU citizens to access the 112 emergency number in the future. The
annual reports on the implementation of 112 provisions have constantly shown a
dissatisfactory state of play, such as low awareness of the 112 number, caller location
accuracy levels that reach the emergency services well below the current technological
possibilities offered by next generation access and Global Navigation Satellite Systems and
access for disabled end-users heavily relying on 112 SMS.
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Question 134: In your view, is it important to ensure access to 112 from all connected devices
at the end-user's disposal and from any newly defined communications services, including in a
private corporate network environment?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response.

Users have a long-standing expectation to be able to call the emergency

services, and speak with a human operator, and know that a telephone is

the device to use for this purpose. 

Essentially everyone has a telephone in their pocket or within reach.

Emergency calling from nomadic VoIP/apps should be prevented/discouraged

rather than promoted, because it does not enable reliable location of

the caller. Caution is needed on extending the means of communication.

Text and instant messaging may, for instance, expose the emergency

services to undue messaging spam and denial of service attacks. 

(continue here if necessary)

Question 135: Would it be appropriate, having regard to the division of responsibility in the
Union regarding civil protection, for the EU electronic communications framework to regulate not
only the means of connection to emergency services, but also the performance criteria of those
services (e.g. the data processing capabilities and minimum performance levels of the Public
Safety Answering Points)?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response.
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(continue here if necessary)

116 is a range of easy-to-remember and free-of-charge phone numbers to assist citizens in
need throughout Europe. Based on the Commission decision on reserving the national
numbering range beginning with ‘116’ for harmonised numbers for harmonised services of
social value (2007/116/EC) and its subsequent amendments, the European Commission has
reserved five short numbers with a single format 116 + 3 digits for helplines that should be
accessible to everyone in Europe. The decision was based on the provisions of the regulatory
framework on the harmonisation of numbers to promote pan-European services. In 2009, the
co-legislators reinforced the 116 provisions by introducing requirements on Member States
with regards to promotion and access, enshrined in Article 27a of the Universal Service
Directive.

On its website, the Commission regularly publishes a report on the state of implementation of
116 numbers. So far only two of the five short numbers have been well taken up (116000
missing children hotline is operational in 27, and 116 111 child helpline in 23 Member States).

In and , the Commission carried out a Eurobarometer surveys to assess the level of2011 2012
awareness in the Member States. The survey showed the widespread absence of awareness
of these services. The survey showed strong support expressed by citizens across the
European Union for such services, but also the absence of awareness of these numbers.

Question 136: In your opinion have the provisions related to harmonised numbers for
harmonised services of social value proven to have EU-level added value, and should they be
maintained at the EU level?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response.

(continue here if necessary)

http://ec.europa.eu/public_opinion/archives/ebs/ebs_367_en.pdf
http://ec.europa.eu/public_opinion/archives/ebs/ebs_387_en.pdf
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d) Future needs for machine-to-machine communications (M2M) 

M2M refers to the automated transmission of data between mechanical or electronic devices
equipped with sensors and metering capabilities. It represents one of the fastest growing
segments of the telecom market with a widening range of large-scale applications, e.g. in the
areas of automotive, health, smart cities, etc. Its rapid uptake is likely to raise critical issues in
the area of numbering, and in particular the risk of national mobile number exhaustion, the
extra-territorial use of national numbers, the diversity of national numbering regulatory
requirements, or the lock-in of SIM cards with the connectivity provider.

Question 137: Under the current framework, only undertakings providing electronic
communications networks or services may be granted rights of use for numbers under the
general authorisation. These numbers are however not available to other undertakings using on
(very) large scale electronic communications services as an ancillary component to their
products and services (e.g. connected objects). Is the scope of assignees of rights of use of
numbers still relevant?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response.

Competition will be the driver for market growth through the emergence

of collaborative ecosystems in this area. Maintaining restrictions is

likely to inhibit market development. However, it also needs to be clear

that the granting of rights of use over numbering resources needs to be

accompanied with obligations, equally applicable to all market

participants. 

(continue here if necessary)

Question 138: Should the electronic communications framework address in a coherent manner
other aspects of identification and authentication of M2M networks, i.e. not only numbering but
also IP addressing and cognitive identifiers?

strongly agree
agree
disagree
strongly disagree
do not know
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Please explain your response.

Competition will be the driver for market growth through the emergence

of collaborative ecosystems in this area. Predetermining and regulating

identifiers/authentication is likely to inhibit market development.

(continue here if necessary)

Question 139: In the face of the above issues, are national numbering plans a suitable way of
administering numbers for Machine-to-machine (M2M) communications services of
pan-European or global scale?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response. If your response is negative, would you consider a European
attribution system for M2M communications to have adequate geographic scope?

Ensuring the availability of wide range of numbers (national, European,

Global) and other identifiers, and ensuring the reachability of these

numbers and identifiers, is likely the best way to go, to enable the

emergence of collaborative ecosystems in this area.

(continue here if necessary)

M2M applications are likely to drive demand for embedded SIM cards (eSIM) provisionable
over-the-air (i.e. reprogrammable in order to authenticate the device with a different
connectivity provider without physical change of the SIM) and eSIMs could also be used in
end-user terminal equipment (handsets, tablets). The use of eSIMs may have implications on
switching electronic communications service provider and the related rules.
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Question 140: Will there be demand for SIM cards to be more easily provisionable over the air,
for both M2M communications and end-users' own devices?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response.

eSIMs providing the possibility for remotely programmable individual

identifiers would be highly advantageous to market development. Further,

eSIMs may become a mechanism for identifying caller location as

traditional communications rely more on IP-based technology.

(continue here if necessary)

Question 141: Should over-the-air provisioning of SIM cards be
promoted by regulation?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response. If your response is positive, please indicate in which
circumstances and by what means this should be promoted.

We do not think that specific promotion by regulation is required. This

matter is already being addressed at technical level by the GSMA, in

close collaboration with the surrounding ecosystem.

(continue here if necessary)

e) Scope of 'must carry' and Electronic Programme Guide provisions[1]
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If broadcast content is considered relevant inter alia for pluralism, freedom of speech or cultural
diversity, ‘must carry’ obligations ensuring the transmission of specified TV and radio channels
can be imposed on providers of broadcast networks (e.g. cable TV or terrestrial TV
networks).[2] Similar obligations cannot be imposed on platforms which provide TV services
over the open Internet (such as e.g. Netflix, Magine). Furthermore, traditional TV and radio
channels represent a declining share of audiovisual consumption patterns and relevant content
can also be presented in videos, audio- and text files provided over the Internet and viewed on
devices other than a TV set (e.g. smartphones, laptops, PCs).

Member States can also influence the scope and determine the order of TV channel listings in
electronic programme guides in TV sets (electronic programme guides, EPG). Some
stakeholders have suggested to extend these navigation facilities, e.g. to a general 'findability'
facility which would make it easier for end users to find any particular item of relevant content
via Internet access.

 

[1] Similar issues have been raised in the context of media regulation, see the consultation
 pp 18-29. Further information on the consultation is provided document  here

[2] The obligations may include the transmission of services specifically designed to enable
appropriate access by disabled users.

Question 142: Regarding digital content considered relevant for general interest objectives
such as pluralism, freedom of speech or cultural diversity typically provided by public services
broadcasters, but also by some designated private broadcasters and potentially by other
sources, please indicate whether you have experienced (several answers possible):

cases where availability of such content could be (or risks to be) prevented or restricted
cases where finding such content could be(or risks to be) made unreasonably

burdensome for viewers
cases where finding and enjoying such content could be (or risks to be) unreasonably

burdensome for disabled viewers
cases where such content is only available in a form which is modified or compromised

by a third party beyond the control and without the consent of the broadcaster/source

Please explain your response and provide concrete examples

(continue here if necessary)

http://ec.europa.eu/newsroom/dae/document.cfm?action=display&doc_id=10119
http://ec.europa.eu/newsroom/dae/document.cfm?action=display&doc_id=10119
https://ec.europa.eu/digital-agenda/en/news/public-consultation-directive-201013eu-audiovisual-media-services-avmsd-media-framework-21st
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Question 143: Is there a need to adapt or change the
provisions on:

yes no

'Must carry'

Electronic Programme Guides (EPG)

Please explain your response.

In order to stimulate demand, the ‘must-carry’ obligation should be

reasonable/proportionate and should be complemented by a ‘must-offer’

obligation, specifically requiring public interest channels providers to

grant retransmission rights to the main TV platforms, including IPTV. 

The aim is: (i) to avoid the imposition of disproportionate costs on TV

platforms for retransmitting public interest channels which have very

small viewer numbers, and (ii) to ensure maximum availability of public

interest channels via any TV platforms used by consumers, without

causing damage to the ‘free’ channels.

(continue here if necessary)

3.6. The universal service regime

With the opening of the telecommunications market to competition there was a need to provide
safeguards for those circumstances where competitive market forces alone would not
satisfactorily meet the needs of end-users, in particular the case where they lived in areas
which were difficult or costly to serve, or who had low incomes or disabilities.

The three basic characteristics of the current universal service concept relate to availability,
affordability and accessibility, while minimising market distortions. The scope of universal
service as determined at EU level includes: (i) access at a fixed location comprising: a
connection to a public communications network enabling voice and data communications
services at data rates sufficient to permit functional internet access, and access to publicly
available telephone services (PATS); (ii) a comprehensive directory; (iii) comprehensive
directory enquiry service; (iv) availability of public payphones. Furthermore, Articles 7 and 9 of
the Universal Service Directive contain additional elements which may be a part of the
universal service obligation(s), namely measures for disabled users and affordability of tariffs.
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The current rules do not explicitly mandate the provision of a broadband connection within the
scope of universal service at EU level. However, Member States have the flexibility to do so in
light of their national circumstances. So far, a few Member States (Belgium, Croatia, Finland,
Malta, Spain, Sweden and, only for disabled end-users, Latvia) have decided to include
broadband connections within the scope of universal service (from 144kbps up to 1 and 4
Mbps).

The universal service regime provides for the following means to finance the universal service
obligations: (a) a public fund, (b) a fund to which providers of electronic communications
networks and services are required to contribute, or (c) a combination of both.

The EU has developed other policy tools outside the universal service regime in order to
address the needs of users, in particular as regards the deployment of broadband and access
to digital services. For instance the Directive 2014/61/EU on measures to reduce the cost of
deploying high-speed electronic communications networks; promotion of and usage of public
funding from Structural Funds or from the Connecting Europe Facility; promotion of stability of
prices for regulated wholesale access to SMP copper networks, and pricing flexibility for
non-discriminatory regulated access to SMP NGA networks; advocacy of broadband coverage
requirements in less densely populated areas as part of the spectrum assignment conditions;
and adoption of the EU state aid rules to support the deployment of broadband networks in
areas where there is a market failure.

3.6.1. Evaluation of the current rules on universal service

The first set of questions aim at providing input for the evaluation of the functioning of the
current regulatory framework.

Question 144: To what extent has the current universal service regime, both as defined at EU
level and implemented at national level, been effective in ensuring:

significantly moderately little
not
at
all

do
not
know

a) the availability

b) affordability

c) and accessibility of electronic
communications services to all EU
citizens?
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Please explain your response.

We doubt that the universal service regime has increased geographic

availability of universal service, i.e. that a material amount of access

lines was constructed, payphones added, etc.

In terms of affordability, there may have been some limited impact in

low-density/high-cost areas, but the availability of mobile services,

and services from alternative operators, have often produced options

which were cheaper than the regulated universal service offer.

Few new forms of accessibility were introduced; older forms were funded.

Following the 2009 revisions of the electronic communications framework,

the provision and funding base of services for the disabled has been

widened.

Payphones, directories, and directory enquiry services, have lost most

of their relevance, and usage has massively declined.

(continue here if necessary)

Question 145: From your experience, is the current universal service regime, both as defined at
EU level and implemented at national level, efficient taking into account administrative and
regulatory costs and the (positive and negative) effects produced?

significantly
moderately
little
not at all
do not know
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Please explain your response, and indicate if you have suggestions for improvement.

In the few Member States which have introduced industry funding for

universal service, the definition, calculation of net costs and of

unfair burden, the introduction of social tariffs, etc. have been

fraught with controversy, challenges, and appeals, year after year. In

the few Member States which have introduced industry funding, the

amounts to be paid into the fund have fallen over time, as calculation

methods were refined and undue elements were removed. The overall

administrative burden, and regulatory uncertainty in this area, have

been very high, for a regime which has not produced major benefits. Note

in this context that several EU Member States have never designated USO

providers, or found a net cost of provision or considered the net cost

to be an unfair burden on the provider(s).

(continue here if necessary)

Question 146: Has the universal service regime been an efficient policy tool to ensure that
end-users are safeguarded from the risk of social exclusion?

significantly
moderately
little
not at all
do not know

Please explain your response.

See our responses to Questions 144 and 145 above.

(continue here if necessary)

Question 147: Is the current universal service regime coherent with other provisions and
underlying principles of the EU telecom regulatory framework and other EU policies (such as
state aid)?

significantly
moderately
little
not at all
do not know
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Please explain your response.

The current universal service regime mainly results in financial

transfers between economic operators, without contributing to

competition. By contrast, the EU state aid regime (in particular the

2013 EU broadband State Aid Guidelines (2013/C 25/01), as amended in

2014 (2014/C 198/02) clearly seeks to promote competition.

(continue here if necessary)

Question 148: To what extent have the current rules regarding universal service obligations
contributed to EU policy objectives and the interest of the citizens of the EU, in particular
citizens at risk of economic and social exclusion?

significantly
moderately
little
not at all
do not know

Please explain your response.

See our responses to Question 144 above.

(continue here if necessary)

3.6.2. Review of the universal service rules

a) Universal service regime

Question 149: Will a universal service regime still be needed in the future to ensure that a
minimum set of electronic communications services are made available to all users at an
affordable price at a fixed location?

strongly agree
agree
disagree
strongly disagree
do not know
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Please explain your response.

Whilst it is clearly justified to adopt policy to ensure the

availability of access to a network capable of delivering high-speed

broadband including Internet access, its means of delivery should not be

universal service, and especially not industry funding of universal

service. We believe that targeted State Aid for making available the

network, subject to the 2013 EU broadband State Aid Guidelines (2013/C

25/01), as amended in 2014 (2014/C 198/02) so as to promote competition,

is a more appropriate mechanism.

(continue here if necessary)

Question 150: Does universal service have a role in future in the sectorial context of electronic
communications in order to provide a safety net for disabled end-users, as opposed to being left
to general law?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response, in particular what should be the elements which should be
considered.

The 2009 amendments to the framework already widened the obligations on

providers with regard to disabled consumers. It is therefore

questionable whether a safety net for disabled consumers fits well

within the universal service regime. 

In some Member States, specific facilities for the hearing impaired and

visually impaired are now provided as a wholesale input for all

operators. In most cases, the facilities concerned are a continuation

those historically provided by the universal service provider(s).

We believe that, in many cases, policies and rules in this area are

outdated, and in some cases mandate reliance upon obsolete technologies.

Technology development enables solutions, including entirely

market-based solutions, which better meet the needs of disabled

consumers. 
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(continue here if necessary)

b) Scope of universal service

Technological and market evolution has brought networks to move to internet protocol
technology, and consumers to choose between a range of competing voice service
providers. 36% of Europeans use voice over IP applications from a connected device to make
cheaper or free phone calls (see " ").Special Eurobarometer 414

At the same time, mobile telephony services are widely available and the tendency for
fixed-to-mobile substitution is increasing. While there are still some localised problems with
mobile "not spots" even for basic 2G services such as voice telephony, widespread availability
and reasonable affordability of mobile telephony significantly reduce the need for a separate
access to PATS at a fixed location.

Question 151: Do you consider the current universal service scope adequate in the light of
latest as well as expected future market, technological and social developments?

strongly agree
agree
disagree
strongly disagree
do not know

http://ec.europa.eu/public_opinion/archives/ebs/ebs_414_en.pdf
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Please explain your response.

We doubt that the universal service regime has increased geographic

availability of connection at a fixed location to a public

communications network.

Connection at a fixed location remains relevant going forward, but

should be put on an entirely different footing if funding is to be

effective for network roll-out. 

As stated in response to Question 149, we believe that whilst it is

clearly justified to adopt policy to ensure the availability of access

to a network capable of delivering high-speed broadband including

Internet access, its means of delivery should not be universal service,

and especially not industry funding of universal service. We believe

that targeted State Aid for making available the network, subject to the

2013 EU broadband State Aid Guidelines (2013/C 25/01), as amended in

2014 (2014/C 198/02) so as to promote competition, is a more appropriate

mechanism.

Payphones, directories, and directory enquiry services, have lost most

of their relevance, and usage has massively declined.

Few new forms of accessibility were introduced; older forms were funded.

Following the 2009 revisions of the electronic communications framework,

the provision and funding base of services for the disabled has already

been widened.

(continue here if necessary)

Question 152: In the light of recent and expected future technological and market
developments, is the requirement for the provision of telephony services at a fixed location
necessary?

strongly agree
agree
disagree
strongly disagree
do not know

What reassurances are needed that for example VoIP or mobile telephony can provide
reliability, quality and security on par with such services? Please explain your response.
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(continue here if necessary)

The market trends over the last years show an increasing shift of EU consumers from fixed
voice telephony to mobile-only. It can be expected that the anticipated full fixed-mobile network
convergence facilitated by the advent of 5G mobile networks by 2020 will further amplify that
trend.

In this context, it could be worth exploring whether the provision of access to a network
connection should be delivered at a fixed location (i.e. the end-user's primary location or
residence) as under the current Universal Service Directive, or whether it could be more
relevant to focus on individual end-users. The universal service objective could in such a case
shift to provide connectivity to a network at all locations.

Question 153: In light of future market and technology developments and user expectations,
would you consider that the provision of connection to a network under the universal service
should be targeted towards providing connectivity to end-users anywhere rather than to
households/at primary location?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response, also by reference to alternative tools such as coverage
requirements in spectrum licences. What could be the possible implications in terms of likely
designated universal service operators, the costs, the impact on private investments and on
other regulatory measures?

We think that connection at a fixed location (to be delivered on a

technology neutral basis) remains the foremost priority, but that a

universal service regime is not appropriate (see also our response to

Question 149 and following, in which we express preference for a State

Aid-based regime).

Evidently, it is desirable to achieve connectivity ‘anywhere’, but care

should be taken to ensure that any mechanism to do so does not lead to

(re)monopolisation, or to large financial transfers between industry

participants which could fundamentally alter competitive dynamics and

ultimately result in the reduction or elimination of competition. 

(continue here if necessary)
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Recent surveys show a declining usage of some of the services under the current universal
service obligations, in particular with regard to public payphones, directory enquiry services
and phone directories (see "E-Communications and Telecom Single Market Household
Survey" (2014),; for phone directories see " "E-Communications Household Survey Report
(2010), Special Eurobarometer 335). At the same time, it can be observed that many Member
States have relaxed their universal service obligations related to these services. Some Member
States have never imposed universal service obligations in this respect. In general,
comprehensive directories and comprehensive directory services are often deemed to be
satisfactorily delivered by the market without the need for a public intervention, while public
payphones are often considered of declining significance due to widespread availability of
comparable services such as mobile telephony, for example.

Question 154: Given the latest and expected future market and regulatory developments
related to provision of the following services, is it justified to maintain them in the scope of
universal service?

strongly
agree

agree disagree
strongly
disagree

do
not
know

a) public payphones

b) comprehensive directories

c) comprehensive directory
enquiry services 

Please explain your response.

Payphones, directories, and directory enquiry services have lost most of

their relevance, and usage has massively declined.

(continue here if necessary)

Article 7 of the Universal Service Directive on specific accessibility and affordability measures
for disabled end-users related to network connection and PATS gives a clear preference to
similar (not mandatory) measures being taken under Article 23a of the Universal Service
Directive, where requirements enabling access and choice for disabled end-users can be
imposed on a much wider scope of undertakings (all undertakings providing electronic
communications services as opposed to only those with a universal service obligation).

http://ec.europa.eu/public_opinion/archives/ebs/ebs_335_en.pdf
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Question 155: Would it be reasonable to require mandatory measures for disabled end-users
to be imposed on all undertakings providing electronic communications services (strengthening
Article 23a of the Universal Service Directive) as opposed to only those with a universal service
obligation (Article 7 of the Universal Service Directive)?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response.

Does Art. 23b, read in conjunction with Art. 7 of the Universal Service

Directive, state what is being asked?

(continue here if necessary)

In order to boost digital inclusion and reduce the digital divide, the question arises whether to
extend or to focus the scope of universal service obligations to provision of very high-speed
broadband networks to public areas and places of specific public interest such as for example
schools, universities, libraries, education centres, digital community centres, research hubs and
health care centres, provided private and other public investments will not deliver. Such places
are at the forefront of the development of the digital society, enabling the development of digital
skills and boosting research and education in general.

Most of these could also function as public internet access centres (PIAC), which can offer
internet access to the public, on a full-time or part-time basis (ITU ). Such centresdefinition
could help to familiarise citizens who have few digital skills and competences or little exposure
to online services and applications with the benefits of connectivity. Positive effects could thus
be expected in building skills, interest, and demand among less digitally aware segments of the
population, as well as in giving citizens access to high-capacity connectivity on an occasional
or (in the case of schools in particular) on a systematic basis.

Question 156: Should universal service play a role in future to help realising public interest
objectives (such as very high-capacity connectivity for schools, public buildings such as
libraries, and university/research hubs)?

strongly agree
agree
disagree
strongly disagree
do not know

http://www.itu.int/itunews/manager/display.asp?lang=en&year=2005&issue=01&ipage=indicators&ext=html
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Please explain your response. If yes, what kind of solutions would be the most suitable (i.e.
hotspots, fixed internet access)? And should such internet services in PIAC be offered free of
charge to all users?

No-one could reasonably disagree with the public interest objective

referred to. 

However, questions need to be asked, including whether the locations

concerned are not already well-served, and if not, what the proportion

is of unserved or seriously underserved such locations.

Also for these locations, the means of delivery should not be industry

universal service funding, but rather targeted State Aid for making

available the network, subject to the 2013 EU broadband State Aid

Guidelines (2013/C 25/01), as amended in 2014 (2014/C 198/02) so as to

promote competition.

(continue here if necessary)

c) Provision of broadband connectivity and access to Internet service to all end-users

Access to the Internet through a broadband connection has become an essential service over
which a number of specific services are being used by a majority of consumers. On average,
75% of Europeans use Internet, either via fixed or wireless means. New developing services,
such as digital media content, cloud computing, Internet of Things, eHealth or eGovernment
are becoming crucial for EU citizens and businesses to actively participate in the digital society.
It can be reasonably expected that in future, the role of broadband as an enabler of access to
services becomes even more prominent.

By 2014, basic broadband has been made available to all in the EU, when considering all
major technologies (xDSL, Cable, Fibre to the Premises, WiMax, HSPA, LTE and Satellite ).
Fixed and fixed-wireless terrestrial technologies covered 96.9% of EU homes in 2014.
However, coverage in rural areas is substantially lower for fixed technologies (89.6%) (See

).Digital Agenda Scoreboard

Broadband take-up has increased considerably in past years. 78.3% of EU households had a
broadband connection in 2014, however the number of connected households in rural areas is
substantially lower. Fixed broadband penetration (by households) rose to 69.9% and mobile
broadband was used by 72% per 100 inhabitants.

In view of rapid deployment of 4G in recent years, and further deployment of fixed networks in
parallel (in rural and sparsely populated areas facilitated by available public funding or through
territorial coverage requirements in spectrum licences or national legislation), it is likely that the
30 Mbps DAE broadband target will largely be met by 2020 through a combination of fixed and
mobile technologies.

http://ec.europa.eu/digital-agenda/en/digital-agenda-scoreboard
http://ec.europa.eu/digital-agenda/en/digital-agenda-scoreboard
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However, even assuming a very broad deployment of 4G, some areas, including extremely low
density areas and places with very difficult geographical conditions (such as mountain valleys,
islands, or other peripheral areas) are likely to remain not covered with networks providing 30
Mbps connectivity. 

Question 157: Do you see reasons for or against explicitly including access to a broadband
network connection allowing functional Internet access within the scope of universal service at
EU level?

For including
Against including
both

Please explain your response, in particular what would be the possible implications for the
economy and society.

As stated in response to Question 149 and following, we believe that

whilst it is clearly justified to adopt policy to ensure the

availability of access to a network capable of delivering high-speed

broadband including Internet access, its means of delivery should not be

universal service, and especially not industry funding of universal

service. 

We believe that targeted State Aid for making available the network,

subject to the 2013 EU broadband State Aid Guidelines (2013/C 25/01), as

amended in 2014 (2014/C 198/02) so as to promote competition, is a more

appropriate mechanism.

(continue here if necessary)

Question 158: If included in the universal service, how should the broadband connection be
defined in a manner that would allow sufficient flexibility to cope with different Member State
situations? Or should it be defined in a way that enables end-users to use certain categories of
services (i) used by the majority of end-users or (ii) considered as essential for the participation
in the digital economy and society?

By requiring a minimum download/upload speed
By enabling the use of certain services
By speed AND service use
Other parameters
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Please explain your response.

As stated above, we do not think that broadband connection should be

within the scope of universal service.

Whilst it is clearly justified to adopt policy to ensure the

availability of access to a network capable of delivering high-speed

broadband including Internet access, its means of delivery should not be

universal service, and especially not industry funding of universal

service. We believe that targeted State Aid for making available the

network, subject to the 2013 EU broadband State Aid Guidelines (2013/C

25/01), as amended in 2014 (2014/C 198/02) so as to promote competition,

is a more appropriate mechanism.

We do not think that listing certain services is the right way to go.

Please see our response to Question 159 below.

(continue here if necessary)

Question 159: If broadband connection were to be included in the universal service regime and
defined "by services used", what would be such 'essential' minimum online Internet services?
(more than one answer is possible)

Sending/receiving E-mails
Voice communication over the internet
Access to information (online news; information about goods and services)
General Web browsing
cloud services
E-Government
Internet banking
E-health
E-learning
E-Commerce/ online shopping
Social Networking
Maps and transport
Streaming music/internet radio
Streaming video/video on demand
Other Multimedia
Gaming
Assistive tools for persons with disabilities
Other
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Please explain your response.

A new-fangled definition or list of ‘essential minimum online Internet

services’ may not be the right way to go. This entails high risks of

being overtaken by market developments.

As stated above, we do not think that broadband connection should be

within the scope of universal service.

(continue here if necessary)

Question 160: Can it be ensured that broadband under universal service obligations is provided
in a cost-effective manner causing the least market distortions, on a forward looking basis?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response.

Evidently, it is desirable to achieve connectivity ‘anywhere’, but care

should be taken to ensure that any mechanism to do so does not lead to

(re)monopolisation, or to large financial transfers between industry

participants which could fundamentally alter competitive dynamics and

ultimately result in the reduction or elimination of competition.

This is a key reason for us to advocate that the means of delivery

should not be universal service, and especially not industry funding of

universal service. We believe that targeted State Aid for making

available the network, subject to the 2013 EU broadband State Aid

Guidelines (2013/C 25/01), as amended in 2014 (2014/C 198/02) so as to

promote competition, is a more appropriate mechanism.

(continue here if necessary)
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Question 161: Is the inclusion of broadband in universal service likely to have a disruptive
impact on commercial broadband investment plans and usage of other policy tools to drive
broadband deployment?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response. If your response is positive, what could be the appropriate
protective mechanisms against such crowding out effects?

In our responses above, we have stated that whilst it is evidently

desirable to achieve connectivity ‘anywhere’, care should be taken to

ensure that any mechanism to do so does not lead to (re)monopolisation,

or to large financial transfers between industry participants which

could fundamentally alter competitive dynamics and ultimately result in

the reduction or elimination of competition.

This is a key reason for us to advocate that the means of delivery

should not be universal service, and especially not industry funding of

universal service. We believe that targeted State Aid for making

available the network, subject to the 2013 EU broadband State Aid

Guidelines (2013/C 25/01), as amended in 2014 (2014/C 198/02) so as to

promote competition, is a more appropriate mechanism.

(continue here if necessary)

Question 162: Considering the disruptive effects that universal service obligations may have on
the market, should other public policy tools (state aid, demand promotion measures) be used to
foster broadband deployment, either as an alternative or as a complement to universal service
obligations?

strongly agree
agree
disagree
strongly disagree
do not know
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Please explain your response.

As stated in response to Question 149 and following, we believe that

whilst it is clearly justified to adopt policy to ensure the

availability of access to a network capable of delivering high-speed

broadband including Internet access, its means of delivery should not be

universal service, and especially not industry funding of universal

service. 

We believe that targeted State Aid for making available the network,

subject to the 2013 EU broadband State Aid Guidelines (2013/C 25/01), as

amended in 2014 (2014/C 198/02) so as to promote competition, is a more

appropriate mechanism.

In addition, we favour the development of demand promotion measures, on

a strictly competition-neutral basis.

(continue here if necessary)

f) Financing of universal service

Increasing broadband connectivity provides benefits not only to the electronic communications
sector, but also to online service and content providers as well as users and the society as a
whole, as broadband is an enabling technology that facilitates the use of a wide range of online
services by citizens and businesses.

A possible inclusion of broadband services within the scope of universal service is likely to
increase the cost of providing the universal service. At the same time, the inclusion of
broadband would certainly expand the number and range of beneficiaries of a universal service
– all providers of online content, applications and services potentially benefit from the business
opportunity presented by ubiquitous very high-capacity connectivity. The same is true of
individual end-users, who are increasingly "prosumers", generating large amounts of online
material available to a wide audience.

Taking into account the need to close the digital divide, one question to be addressed is
whether a future funding mechanism should be administered, as now, at national level, or
should be administered at EU level in order to permit contributions to be distributed across
Member States.
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Question 163: What is the most appropriate and equitable way of financing the universal
service, in particular in light of a possibility to include broadband into universal service scope,
taking into account all those who benefit from its provision?

public funding
electronic communications sector
providers of online content, applications and services
all end-users (e.g. by an extra charge on their monthly invoice)
a combination of public funding and industry funding
other sectors

Please explain your response.

As stated in response to Question 149 and following, we believe that

whilst it is clearly justified to adopt policy to ensure the

availability of access to a network capable of delivering high-speed

broadband including Internet access, its means of delivery should not be

universal service, and especially not industry funding of universal

service. 

We believe that targeted State Aid for making available the network,

subject to the 2013 EU broadband State Aid Guidelines (2013/C 25/01), as

amended in 2014 (2014/C 198/02) so as to promote competition, is a more

appropriate mechanism.

(continue here if necessary)

Question 164: As regards individual contributions by relevant undertakings, how should they
be calculated? 

fixed fee per contributor
volume-based fee
transaction-based fee
market share
revenue share
other
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Please explain your response.

As stated in response to Question 149 and following, we believe that

whilst it is clearly justified to adopt policy to ensure the

availability of access to a network capable of delivering high-speed

broadband including Internet access, its means of delivery should not be

universal service, and especially not industry funding of universal

service. 

We believe that targeted State Aid for making available the network,

subject to the 2013 EU broadband State Aid Guidelines (2013/C 25/01), as

amended in 2014 (2014/C 198/02) so as to promote competition, is a more

appropriate mechanism.

(continue here if necessary)

Question 165: As regards individual contributions by
relevant undertakings:

strongly
agree

agree disagree
strongly
disagree

do
not
know

a) Should there be any
minimum/maximum contribution?

b) Should certain small market
players/certain groups of end-users
be excluded from contributions in
order to safeguard against undue
financial burden?
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Please explain your response.

As stated in response to Question 149 and following, we believe that

whilst it is clearly justified to adopt policy to ensure the

availability of access to a network capable of delivering high-speed

broadband including Internet access, its means of delivery should not be

universal service, and especially not industry funding of universal

service. 

We believe that targeted State Aid for making available the network,

subject to the 2013 EU broadband State Aid Guidelines (2013/C 25/01), as

amended in 2014 (2014/C 198/02) so as to promote competition, is a more

appropriate mechanism.

(continue here if necessary)

Question 166: In view of helping to close the digital divide across the EU, could a new universal
service funding mechanism set at EU level and made up of contributions from across Member
States be considered an appropriate tool to facilitate sharing of the costs involved?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response. Does your response depend on the source of the contributions
(public general budget; electronic communications sector; providers of content, applications and
services; all end-users)?

EU structural funds, state aid, etc. already enable redistribution of

funds to the geographic areas that are most in need. Adding a specific

regime for electronic communications is not justified.

(continue here if necessary)

 3.7. Institutional set-up and governance
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Whilst the lack of consistency in the regulatory approach taken at national level is not solely
attributable to the regulatory set-up in the EU, it has become apparent over the past years, that
it is – to a degree at least – the result of the institutional set-up (see Study on How to Build a

) and the way the various institutional players (i.e. mainly theUbiquitous EU Digital Society
NRAs, the Body of European Regulators, i.e. BEREC, and the European Commission) interact
and can influence the regulatory outcome (see Annex IV for more background).

Diverging regulatory conditions in the individual national markets can have a profound effect on
cross-border trade and, thus, on the development of a Single Market in electronic
communications and may significantly distort competition across the EU. Significant
divergences by the individual institutional actors in the pursuit of existing regulatory principles
and regarding how the objectives of the regulatory framework are implemented across the EU
can create considerable obstacles to cross-border trade and market entry; Therefore, whilst
consistency across the EU is not a primary goal in itself, it is necessary to address concrete
obstacles arising from divergence. For example, on the fixed side, only a few
operators are offering pan-European services to multi-national corporations (see Annex III for
more background).

In addition, in particular the benefits of wireless innovation can only be realised if Member
States and the European Commission cooperate efficiently and effectively, based on a
spectrum governance framework that is aimed at ensuring economies of scale for wireless
equipment and coherent spectrum usage conditions throughout the Digital Single Market for
users.

3.7.1. Evaluation of the current institutional set up and governance structure

The first set of questions aim at providing input for the evaluation of the functioning of the
current regulatory framework.

Question 167: Are the current rules regarding the political independence of the NRAs, as set
out following the 2009 review in Article 3(3a) of the Framework Directive, complete and clear
enough and have they been effective in attaining the objective of ensuring that in the exercise of
its tasks, a national regulatory authority is protected against external intervention or political
pressure liable to jeopardise its independent assessment of matters coming before it?

significantly
moderately
little
not at all
do not know

http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/518736/IPOL-ITRE_ET(2013)518736_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/518736/IPOL-ITRE_ET(2013)518736_EN.pdf
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Please explain your response. If possible, please specify what improvements, if any, could be
envisaged to reinforce the political independence of the NRAs

Provisions ensuring NRAs' independence from organisations providing

electronic communications networks, equipment or services are broadly

effective.

However, NRAs are not sufficiently shielded from national governments

seeking to influence outcomes in a variety of ways, including by

preventing (and in recent cases reducing) the  NRAs’ ability to finance

their activities, hire staff and third party expertise, etc. This is

also relevant in cases where sector-specific NRAs may be merged with

other authorities as was experienced notably in Spain, in the

Netherlands and in Luxembourg. In Belgium only very recently legislation

has been finally amended to ensure the independence of the NRA from

decisions of the federal government.

On the basis of the above, we suggest that Art. 3 of the Framework

Directive is strengthened to state clearly that NRAs are independent

from national governments. 

(continue here if necessary)

Question 168: In your view, has the current EU consultation process under Article 7/7a of the
Framework Directive been effective in achieving a consistent application of the EU rules for
market regulation in the electronic communications sector?

significantly
moderately
little
not at all
do not know
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Please explain your response.

The Art. 7/7a consultation process has undoubtedly been effective in

many cases in achieving consistent application of market regulation.

NRAs follow mostly similar procedures, and in the overwhelming majority

of cases they reach the same or similar conclusions when examining facts

which are objectively the same or similar. When notifications are

escalated by the European Commission, BEREC Opinions in most cases agree

with the European Commission’s analysis.

There are exceptions, including problematic exceptions, but these

represent a very small proportion of cases. There are cases in which we

consider that BEREC justifiably agreed and disagreed with the European

Commission.

Although the process still falls short of achieving consistent

application in every case and in every jurisdiction, it nonetheless

ensures a far greater level of consistency than would otherwise be

possible. The peer review system works, and should be maintained.

We observe, and regret, that especially since mid-2012 the Art. 7/7a

consultation process has occasionally been used to further the European

Commission’s policy goals, even ahead of the adoption of EC

Recommendations, whereas the purpose of this process is only to ensure

regulatory consistency. Measures to better focus the Art. 7/7a process

on its purpose should therefore be put in place, and should include a

system of checks and balances within the European Commission and between

the European Commission services.

In cases where the European Commission escalates an Art. 7/7a Framework

Directive case to second phase, and BEREC’s Opinion agrees with the

European Commission, the NRA should be required to withdraw its

notification.

Conversely, in cases where the European Commission escalates an Art.

7/7a Framework Directive case to second phase, and BEREC’s Opinion

disagrees with the European Commission, the NRA should be allowed to

adopt its notified decision, without triggering a possible European

Commission veto or recommendation to withdraw.   

(continue here if necessary)
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Question 169: To what extent has BEREC efficiently achieved its main objective, i.e.
contributing to the development and better functioning of the internal market for electronic
communications networks and services by aiming to ensure a consistent application of the EU
regulatory framework for electronic communications?

significantly
moderately
little
not at all
do not know

Please explain your response.

BEREC’s existence as a forum for NRAs to exchange best practice and

provide informed policy opinions to the European Commission is of

considerable value to the internal market.

However we would need more transparency related to BEREC studies and

reports when no public consultation has been organised. 

BEREC itself has stated that the quality of BEREC output and operational

efficiency can be developed at three levels:  (i) by working to improve

the quality and consistency of individual NRA decisions through

guidelines, best practices, monitoring, (ii) by engaging and cooperating

effectively in particular with the European Commission and other EU

institutions as well as stakeholders and academic and research

communities; (iii) by improving working methods and the quality of the

output i.e. Article 7/7a procedures, better use of the BEREC Office

support, encouraging participation of all NRAs, improving the efficiency

of its decision-making processes. 

We would encourage BEREC to put all of these items into practice.  

(continue here if necessary)

Question 170: To what extent have the current rules on resolving disputes between
undertakings by the NRAs, as set out in Articles 20 and 21 of the Framework Directive, been
efficient in their outcome?

significantly
moderately
little
not at all
do not know
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Please explain your response.

The efficiency of dispute resolution procedures varies considerably

between Member States, ranging from efficient with moderate use (e.g.

France), to Member States in which NRAs actively discourage market

participants from using the system, and Member States where market

participants have given up on using the system as a result of poor

experience. In Germany no cases for successful interventions on behalf

of competitors are known.

(continue here if necessary)

Question 171: In your view, to what extent is there a sufficient degree of coherence in the
application of the regulatory framework by the various institutional players (NRAs, BEREC, the
European Commission) to ensure the fulfilment of the policy objectives established in Article 8
of the Framework Directive?

significantly
moderately
little
not at all
do not know

Please explain your response (in doing so, please set out in which areas increased consistency
would bring improved outcomes and would help fostering the single market for electronic
communications).

We have ticked moderately, because we believe that much has been

achieved by the current framework, but that more coherence between

institutions is needed. They need to work together more closely (ahead

of decision-making as well as during decision-making) to ensure that

every institution involved has: (i) the same understanding of the policy

objectives, (ii) the same understanding of the checks and balances which

are inherent to the regulatory framework, (iii) and that where objective

market circumstances are the same or very similar, harmonisation of

implementing decisions is justified. 

(continue here if necessary)
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Question 172: In your opinion, would a common EU approach (i.e. a more prescriptive EU
framework which would further foster regulatory harmonization) add value in addressing the
differences in the regulatory approach chosen by NRAs for individual markets in similar
circumstances?

significantly
moderately
little
not at all
do not know

Please explain your response. When doing so please set out what you consider to be the main
variables, whether there are any justifications for such differences, where you see areas with
less consistency and how you consider the EU governance process may influence the outcome.

We do not see the need for a more prescriptive EU framework in general.

Although there is a strong case for targeted action in specific areas,

for others, targeted action is inappropriate due to objectively

justified differences between Member States.

Specific areas are intrinsically more suited for extensive harmonization

(e.g. wholesale call termination charges, wholesale Ethernet access

product specifications for business services, where the networks

concerned share (or should share) the same characteristics) than others

(e.g. NGA non-discrimination/wholesale charges, where the

historical/geographic/socio-economic situations differ).

(continue here if necessary)

Question 173: Do you consider that there are areas, in which the current requirement to
undergo an EU consultation process pursuant to Article 7 of the Framework Directive does no
longer add value with regards to furthering the Single Market for electronic communications?

yes
no
do not know
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Please explain your response.

Periodic market definition and market analysis based on competition law

should remain a key cornerstone of the ex-ante framework, and should not

be abandoned. This does not prevent simplification e.g. in terms of

harmonising the remedies for wholesale call termination markets and

wholesale Ethernet access product specifications for business services. 

Where the national appeals process results in the final annulment or

final overruling/ substitution of an NRA decision, the resulting

decision should not be subject to the Art 7/7a procedure. 

Some of our members advocate that there are cases in which symmetric

regulation is the appropriate policy response to market situations in

specific cases. Any NRA proposals for symmetric regulation should be

subject to the Art. 7/7a process, or an equivalent, in the same manner,

and with the same peer review system, as applies today.

(continue here if necessary)

Question 174: To what extent has the Radio Spectrum Policy Group (RSPG) efficiently
achieved its role of assisting and advising the Commission on radio spectrum policy issues, on
coordination of policy approaches, on the preparation of RSPPs and on harmonised conditions
with regard to the availability and efficient use of spectrum?

significantly
moderately
little
not at all
do not know
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Please explain your response and provide areas for improvement as appropriate.

The RSPG enables Member States to provide advice to the European

Commission in a direct and transparent manner. The RSPG Opinions are of

great value and take into account the particularities of all Member

States while aiming at the coordination of spectrum policies.

By sharing expertise gained in the field, which covers all forms of

radio spectrum usage throughout the EU, the RSPG has contributed greatly

to policy approaches that are built on and take into account market

conditions, including differing geographic and socio-economic market

conditions which are an objective fact within the EU. With regard to

harmonised conditions regarding availability and efficient use of

spectrum, we believe that geographically and socio-economically affected

market conditions require specific licensing conditions, and these

should therefore not be fully harmonised at a European level. We think

the RSPG is fulfilling its task by advising on these issues. The RSPG

provides an appreciated level of predictability to the evolution of

spectrum policies.

(continue here if necessary)

Question 175: To what extent has the current governance for spectrum efficiently and
effectively contributed to the provision of electronic communication services across the EU?

significantly
moderately
little
not at all
do not know

Please explain your response.

We support the current governance since we are of the view that the

mandate to CEPT is the appropriate tool for the EC to benefit from the

expertise of administrations and industry.

We think that in order to maintain a well-performing spectrum policy a

balance needs to be struck between (technical) harmonisation needs on

the one hand, and geographic and socio-economic specificities on the

other hand. The current governance model allows for that, and thereby

contributes to the provision of ECS across the EU.
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(continue here if necessary)

3.7.2. Overall institutional set-up and the role of BEREC

a) The role of BEREC and its set-up

The EU regulatory framework has been designed with flexibility in mind in order to allow
national regulatory authorities to take account of national circumstances. However, the
Commission has repeatedly pointed out (in particular, the Commission Staff Working
Document " - Analysis and Evidence" of 6 MayA Digital Single Market Strategy for Europe 
2015) that many differences in the national regulatory approaches cannot be sufficiently
explained by varying national circumstances. 

The Body of European Regulators for Electronic Communications (BEREC) was established by
, as part of the review of the telecoms framework. According toRegulation (EC) No 1211/2009

its mandate, BEREC shall contribute to the development and better functioning of the internal
market for electronic communications networks and services. It should do so by aiming to
ensure a consistent application of the EU regulatory framework.

The experience so far suggests that the procedural and institutional set-up currently in place
appears to be ill equipped to ensure a more consistent approach in similar circumstances. In
particular, with regards to imposing remedies, the balance between achieving harmonisation in
a flexible framework appears to be tilted in favour of flexibility neglecting needs for consistency.

For example, whilst remedies are imposed on operators by NRAs at the national level, the
Commission and BEREC almost exclusively input through non-binding instruments in order to
attempt to achieve EU-wide regulatory consistency on this level. In the past, this "soft law"
approach has led to significant differences in some areas, clearly proving to be an obstacle for
the development of a Single Market.

The question arises whether BEREC has achieved and, in its current two-tier governance
structure, can achieve its main objective of ensuring consistency amongst its members in the
application of best practice telecoms regulation. BEREC, as one of the key stakeholders at
European level, has been faced with some criticism. According to the study on "How to Build a

", in its current governance structure, BEREC is primarilyUbiquitous EU Digital Society
motivated by a desire for self-determination, and that it delivers verdicts based on a ‘lowest
common denominator’, or prioritises flexibility over consistency in the Single Market.

Besides, in July 2012, the European Parliament, the Council and the European Commission
endorsed a Joint Statement on decentralised agencies, which included a range of principles
within the so-called Common Approach. The Common Approach aims at making EU agencies
more coherent, effective and accountable and addresses a number of key issues: the role and
position of the agencies in the EU's institutional landscape, the creation, structure and
operation of these agencies, funding, budgetary, supervision and management issues, etc. The
Common Approach is meant to serve as political blueprint for guiding both the establishment
and review of EU agencies.

http://ec.europa.eu/priorities/digital-single-market/docs/dsm-swd_en.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:337:0001:0010:EN:PDF
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/518736/IPOL-ITRE_ET(2013)518736_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/518736/IPOL-ITRE_ET(2013)518736_EN.pdf
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Question 176: Do you consider that the current institutional set-up at EU level should be
revised in order better to ensure legal certainty and accountability?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response. In doing so, please consider the Common Approach on
decentralised agencies and indicate whether in your view there are examples of institutional
arrangements in other sectors which could serve as a model for the electronic communications
sector.

Please express also your views as to how to ensure that BEREC has greater medium-term
strategic direction and can devise positions which pursue the common EU interest, going
beyond a lowest common denominator approach.

The current institutional set-up provides for essential checks and

balances, and enables to take account of objectively justified

differences between Member States on the basis of objective geographic

and socio-economic parameters. 

There are areas in which NRAs, acting together, and acting as BEREC,

could further achieve highest common denominator approaches, without

changing the institutional set-up. 

In cases where the European Commission escalates an Art. 7/7a Framework

Directive case to second phase, and BEREC’s Opinion disagrees with the

European Commission, the NRA should be allowed to adopt its notified

decision, without triggering a possible European Commission veto or

recommendation to withdraw.   

Conversely, in cases where the European Commission escalates an Art.

7/7a Framework Directive case to second phase, and BEREC’s Opinion

disagrees with the European Commission, the NRA should be allowed to

adopt its notified decision, without triggering a possible European

Commission veto or recommendation to withdraw.   

(continue here if necessary)
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Question 177: Do you consider that establishing an EU Agency with regulatory
decision-making powers within a clear framework of rules could positively contribute to
achieving regulatory harmonisation in the EU telecoms single market in any of the following
areas:

strongly
agree

agree disagree
strongly
disagree

do not
know

a) market regulation

b) spectrum management in
the EU

c) end user protection

d) other

Please explain your response and specify if other. 

(continue here if necessary)

Question 178: Should BEREC be given more executive tasks or binding powers in specific
areas, for example numbering or addressing?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response. In particular, please specify the tasks or powers you would
consider appropriate to confer on BEREC.

(continue here if necessary)
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Question 179: As regards the enforcement of EU communications sector-specific end-user
rights, should the enforcement of EU communications sector-specific end-user rights at national
level fall within the core competence of the independent national regulatory authorities for
communications?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response.

End-user is not a sufficiently specific term.

Differences between consumers and business customers are insufficiently

recognised in the existing framework. Legislation and rules aimed at

protecting consumers’ rights often extend the scope of specific

obligations to business-focused operators even if such extension is not

required and not even intended. Imposing rules whenever negotiated

contractual arrangements with business customers (of potentially any

type or size) are already in place, through contract negotiations, can

add an unnecessary administrative burden or create disproportionate

obligations on operators serving business customers. This results in

additional costs in service provision, investments in very expensive IT

solutions and potentially prevents business-focused operators from

providing innovative and future-proof services to business customers. 

This type of situation should be avoided by clearly defining the scope

of application of consumer protection rules e.g. by consistently using

appropriate wording (i.e. “consumers” or “mass market”). This issue

should be considered during the review of the Universal Service

Directive and of the EU Regulatory Framework more generally.

As stated in our response to Question 111 above: (i) most retail

services (e.g. other than internet access service and leased lines)

could possibly be provided under less constraining and more generic

legislation which is applicable to providers of internet content,

applications and services (ICAS), or (ii) in particular the

authorisation directive, the universal service and users’ rights

directive, and the e-Privacy directive could be amended to in principle

fulfil the same functions as the rules which apply for ICAS, and which

would cover all providers in the same way. 

(continue here if necessary)
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Question 180: As regards the enforcement of EU communications sector-specific end-user
rights, should other national authorities (also) be competent for the enforcement of EU
communications sector-specific end-user rights?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response and specify which authorities and for which provisions.

We are strongly of the view that multiplication of regulatory

authorities is undesirable. However, we accept that data protection is

clearly a distinct area, and should be subject to horizontal (i.e. not

sector specific) regulation, for which we prefer maximum harmonisation.

(continue here if necessary)

Question 181: As regards the enforcement of EU communications sector-specific end-user
rights, does the degree of harmonisation of the EU communications sector-specific end-user
rights (maximum/minimum harmonisation) play a role in your reply to the previous questions?

yes, it is the most important factor
yes, it is one of several factors considered
no

Please explain your response.

Yes, our responses to Questions 114 and 125 above indicate that we

prefer maximum harmonisation in several key areas. 

Different national rules and different enforcement styles inflate

barriers to entry for cross-border and pan-European service providers.

(continue here if necessary)
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Question 182: As regards the enforcement of EU communications sector-specific end-user
rights, should the authority or authorities in charge of enforcement of EU communications
sector-specific end-user rights at national level be able to cooperate among themselves to
enforce EU communications sector-specific end-user rights cross-border in the EU (e.g. when
consumers and providers are located in two different Member States, or when the same
practices are encountered in several Member States)?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response.

There are areas in which NRAs, acting together, and acting as BEREC,

could further achieve highest common denominator approaches, without

changing the institutional set-up. 

(continue here if necessary)

Question 183: Have you identified any provision related to BEREC and the BEREC Office
which in your opinion should be revised in terms of i) set-up (structure, composition, etc.),
ii) mandate (objectives, roles, tasks, evaluation, etc.), iii) deliverables (powers, type of acts,
content, timely delivery, etc.) and iv) functioning (procedures, working methods, internal rules,
etc.)?

yes
no
do not know

Please explain your response.

Please refer to our responses to Questions 169 and 172.

The Art. 7/7a market analysis process under the Framework Directive,

which we support as a matter of principle, in that it provides

appropriate checks and balances, imposes tight deadlines, on both the

European Commission and on BEREC. These deadlines require

rushing-through of decisions on an accelerated basis, and negatively

affect inter-institutional co-ordination as well as proper stakeholder

engagement, and could lead to erroneous decisions with precedent-setting

consequences. We believe that it is justified to lengthen the decision

timeframe, for both the European Commission and for BEREC.
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(continue here if necessary)

Question 184: Have you identified any provision in the regulatory framework (including the
BEREC Regulation), which in your opinion should be revised in order to ensure that individual
NRAs more systematically follow BEREC's opinions and guidance?

yes
no
do not know

Please explain your response. If your answer is yes, please specify which provisions would
benefit from a revision.

In cases where the European Commission escalates an Art. 7/7a Framework

Directive case to second phase, and BEREC’s Opinion agrees with the

European Commission, the NRA should be required to withdraw its

notification.   

Conversely, in cases where the European Commission escalates an Art.

7/7a Framework Directive case to second phase, and BEREC’s Opinion

disagrees with the European Commission, the NRA should be allowed to

adopt its notified decision, without triggering a possible European

Commission veto or recommendation to withdraw.   

(continue here if necessary)

b) NRAs' independence, powers and accountability

The 2009 review of the regulatory framework aimed at strengthening the independence of the
national regulatory authorities. In addition to independence from the regulated companies,
safeguards aiming at ensuring political independence of the regulatory authorities were
introduced.

Question 185: Have you identified any provision in the regulatory framework, which in your
opinion should be revised as regards NRAs' independence and powers?

yes
no
do not know



193

Please explain your response.

Provisions ensuring NRA independence from organisations providing

electronic communications networks, equipment or services are broadly

effective.

However, NRAs are not sufficiently shielded from national governments

seeking to influence outcomes in a variety of ways, including by

preventing (and in recent cases reducing) the  NRAs’ ability to finance

their activities, hire staff and third party expertise, etc. This is

also relevant in cases where sector-specific NRAs may be merged with

other authorities as was experienced notably in Spain, in the

Netherlands and in Luxembourg. In Belgium only very recently legislation

was amended to ensure the independence of the NRA from decisions of the

federal government.

On the basis of the above, we suggest that Art. 3 of the Framework

Directive is strengthened to state clearly that NRAs are independent

from national governments. 

(continue here if necessary)

Question 186: Should the NRAs have a role in mapping areas of investment deficit, or
infrastructure presence (including for State Aid purposes)?

yes
no
do not know

Please explain your response.

The NRAs are best placed to collect information from network operators

and to exactly, and impartially, assess infrastructure presence and

credible plans for infrastructure deployment.

NRAs should have a role in ensuring transparency for all market

participants concerning the existence of physical infrastructure, which

should be available for developing existing and new networks, and

existing and entirely new services and IT solutions.

The term “investment deficit” entails risks of being misleading, as

“investment” occurs on a multitude of levels in the ICT value chain.
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(continue here if necessary)

Question 187: Should the provisions established in Article 3 of the Framework Directive be
revised in order to adequately ensure that NRAs enjoy budgetary autonomy and adequate
human and financial resources to carry out the tasks assigned to them?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response.

Provisions ensuring NRA independence from organisations providing

electronic communications networks, equipment or services are broadly

effective.

However, NRAs are not sufficiently shielded from national governments

seeking to influence outcomes in a variety of ways, including by

preventing (and in recent cases reducing) the  NRAs’ ability to finance

their activities, hire staff and third party expertise, etc. This is

also relevant in cases where sector-specific NRAs may be merged with

other authorities as was experienced notably in Spain, in the

Netherlands and in Luxembourg. In Belgium only very recently legislation

was amended to ensure the independence of the NRA from decisions of the

federal government.

On the basis of the above, we suggest that Art. 3 of the Framework

Directive is strengthened to state clearly that NRAs are independent

from national governments. 

(continue here if necessary)
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Question 188: Do the current rules on the accountability of the NRAs (i.e. Article 3(3a) of the
Framework Directive on "supervision in accordance with national constitutional law" and Article
4 on the exercise of effective judicial control) strike the right balance between independence
and accountability of NRAs?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response, and develop, if applicable, in which direction should this balance
be altered, such as for example, by prescribing in more detail the scope of judicial review
(minimum, maximum control), or how can the NRA accountability be reinforced while
guaranteeing independence.

(continue here if necessary)

According to the EU Guidelines for the application of state aid rules in relation to the rapid
deployment of broadband networks (January 2013), NRAs should have certain responsibilities
with regard to the implementation of state aid decisions in the broadband markets. The
Guidelines urge Member States to reserve an important role for the NRAs in the design and
assessment of national projects. For instance, NRAs should be consulted as regards the
identification of target areas, on access price and conditions and resolution of disputes. It calls
on Member States to create appropriate legal bases for such involvement.

Question 189: Taking into account the current EU Guidelines on state aid, should any provision
of the current regulatory framework for electronic communications be revised in order to
improve the outcome of these processes?

strongly agree
agree
disagree
strongly disagree
do not know
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Please explain your response.

As stated in response to Question 149 and following, we believe that

whilst it is clearly justified to adopt policy to ensure the

availability of access to a network capable of delivering high-speed

broadband including Internet access, its means of delivery should not be

universal service, and especially not industry funding of universal

service. 

We believe that targeted State Aid for making available the network,

subject to the 2013 EU broadband State Aid Guidelines (2013/C 25/01), as

amended in 2014 (2014/C 198/02) so as to promote competition, is a more

appropriate mechanism.

(continue here if necessary)

c) Market regulation: EU regulatory consultation process and harmonisation of
regulatory conditions

There are two particular areas, market regulation and the management of scarce resources, in
relation to which it is particularly appropriate to assess whether an increased consistency could
contribute to further integration en route to a true Single Market. With regard to both areas,
there may be various sub-themes, which could benefit more broadly from an institutional set-up
that was geared more thoroughly towards ensuring consistency. For example, issues
surrounding the independence and funding of NRAs, the constitutional set-up of BEREC, the
design of the EU consolidation process under Article 7, the conditions applicable pursuant to
the general authorisation regime or the rights of use for radio frequencies, the Commission's
powers to adopt harmonisation measures under Article 19, standardisation, rights of way,
numbering, spectrum management, naming and addressing to name but a few.

Concerning market regulation, one area, in relation to which a more consistent approach is
particularly important, is the choice and design of access remedies. Unfortunately, it is
especially in this area where there is the most notable divergence across the EU. Whilst
competition still predominantly takes place at the national level, EU-wide consistency in
designing access remedies is increasingly considered important, in particular by pan-European
operators, in order to create a level playing field so as to provide opportunities for entry and
competition across national markets whilst ensuring efficient investments and innovation, all in
order to ensure the best outcomes for consumers and citizens in terms of product offerings,
price, choice and value across an EU-wide Single Market. In addition to access remedies,
fragmentation of other regulatory conditions (e.g. authorisation conditions) may also represent
an obstacle to market entry and cross-border provision of services. The negative impact a
fragmentation of conditions has on the provision of connectivity services has been widely
reported by the BEREC consultation on the cross-border obstacles to business services and by
various studies.
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Question 190: Do you think that the current roles and responsibilities of the individual actors in
the consultation process, in particular BEREC and the Commission, should be amended?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response.

In cases where the European Commission escalates an Art. 7/7a Framework

Directive case to second phase, and BEREC’s Opinion agrees with the

European Commission, the NRA should be required to withdraw its

notification.   

Conversely, in cases where the European Commission escalates an Art.

7/7a Framework Directive case to second phase, and BEREC’s Opinion

disagrees with the European Commission, the NRA should be allowed to

adopt its notified decision, without triggering a possible European

Commission veto or recommendation to withdraw.   

Measures to better focus the Art. 7/7a process on its purpose should be

put in place, and should include a system of checks and balances within

the European Commission.

(continue here if necessary)

Question 191: Do you consider that there are any ways in which the current EU consultation
process could be streamlined in order to reduce the burden for all actors involved?

strongly agree
agree
disagree
strongly disagree
do not know
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Please explain your response (When doing so please set out what you consider to be the most
burdensome parts of the current EU consultation process for the stakeholders involved and how
the burden could be reduced).

In cases where the European Commission escalates an Art. 7/7a Framework

Directive case to second phase, and BEREC’s Opinion agrees with the

European Commission, the NRA should be required to withdraw its

notification.   

Conversely, in cases where the European Commission escalates an Art.

7/7a Framework Directive case to second phase, and BEREC’s Opinion

disagrees with the European Commission, the NRA should be allowed to

adopt its notified decision, without triggering a possible European

Commission veto or recommendation to withdraw. 

(continue here if necessary)

Question 192: Are there any current conditions attached to the general authorisation for the
provision of electronic communications services and networks (as listed in the Annex of the
Authorisation Directive and/or specified at national level) which should be revised in order not to
hinder the cross-border provision of electronic communications services and networks?

yes
no
do not know
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Please justify your response by indicating, if applicable, which kind of services are most
affected.

We recommend radical simplification of the authorisation regime.

As stated in our response to Question 111 above: (i) the remainder of

retail services could possibly be provided under less constraining and

more generic legislation which is applicable to providers of internet

content, applications and services (ICAS), or (ii) in particular the

authorisation directive, the universal service and users’ rights

directive, and the e-Privacy directive could be amended to in principle

fulfil the same functions as the rules which apply for ICAS, and which

would cover all providers in the same way. 

This could entail absence of prior authorisation or a country of origin

principle.

If an authorisation/notification system is maintained, it should rely on

a common or entirely consistent format for notifications, and maximum

harmonization of the conditions attached to authorisation. BEREC could

(as it has itself proposed) take the lead on this.

(continue here if necessary)

Question 193: According to the national provisions as well as your experience, should national
notification requirements under the general authorisation regime be revised in order to allow that
they are fulfilled in practice by operators non-established in the country of provision of the
service?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response if possible by indicating also which kind of obstacles, if any,
occur.

(continue here if necessary)
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Question 194: Under the general authorisation regime, an undertaking which intends to provide
electronic communications networks and or services may be required to submit a
notification whose content is limited to what is necessary for the identification of the provider.
Based on your experience, would it generate added value if notification requirements were
standardised at EU level (in a standard template) and if the notification on such a standard
template was centralised at BEREC or equivalent level, without this being a prerequisite for
commencement of activity?

significantly
moderately
little
not at all
do not know

Please explain your response.

This brings benefits to pan-EU providers and would avoid the current

situation in which operators have to comply with extremely stringent

notification requirements in some Member States, whereas in others it is

limited to what is necessary for the identification of the provider in

accordance with the Article 3.3 of the Authorisation Directive. 

BEREC could be the right authority to work on a standardised template

and to centralise these notifications in a database accessible via its

website. 

It must be noted that for operators, the resource allocation associated

with notification is not a material obstacle to pan-European operations.

The problem lies in the diverse national legislation (which often

augments the EU framework), and NRA interpretation/implementation, which

is highly divergent. Therefore, solving notification issues as such does

not substitute for addressing ineffective or inconsistent treatment of

service provision conditions associated with notification, and for

wholesale access remedies.

(continue here if necessary)
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Question 195: To what extent have you experienced changes of financial and competitive
conditions attached to rights of use having a significant impact on the structure of the market
and/or the financial sustainability of the provision of services?

significantly
moderately
little
not at all
do not know

Please explain your response by indicating, if applicable, specific examples of changes of
market conditions and of related impacts.

(continue here if necessary)

Question 196: Are there regulatory obligations (including general conditions attached to the
general authorisation or to rights of use as well as specific obligations imposed on operators)
that would benefit from technical harmonisation at EU level, in order to reduce red tape in
general, costs of cross-border provision and more generally to exploit economies of scale?

yes
no
do not know

Please explain your response by indicating, if applicable, also which kind of regulatory
obligations and/or services would benefit most from such harmonisation and, if available, any
quantification of these benefits.

Please refer to our response to Question Q194. Standardisation of

notification forms is welcome. The real challenge is to harmonise the

conditions associated with general authorisation, which are deeply

fragmented along national lines.

If an authorisation/notification system is maintained, it should rely on

a common or entirely consistent format for notifications, and maximum

harmonization of the conditions attached to authorisation. BEREC could

(as it has itself proposed) take the lead on this.

(continue here if necessary)
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3.7.3. Efficient and effective Spectrum Governance in a Digital Single
Market

With regard to the management of radio spectrum, as one of the most important scarce
resources for the digital economy, the existing governance structures focus on the
harmonisation of basic technical parameters, because the benefits of wireless innovation rely
on the making available on the market and putting into service in the Union of radio equipment
(governed by Directives 1999/5/EC and 2014/53/EU) and the use of such equipment
throughout the Digital Single Market based on common allocation of spectrum by Member
States and the technical harmonisation of the usage parameters under the Radio Spectrum
Decision 676/2002/EC. However, with the exception of spectrum made available on a
licence-exempt basis via a general authorisation (e.g. Wi-Fi, or other short range devices)
spectrum users may not benefit from harmonised usage conditions, based on sufficient
consistency of the timing of effective assignment or of associated conditions.

It is therefore necessary to investigate whether the current governance model in this area falls
short of ensuring consistent assignment conditions throughout the Union as well as whether
the current processes to making harmonise spectrum available throughout the Digital Single
Market present a potential barrier for home-grown wireless innovation to reach the market in
Europe. A common approach to best practices in spectrum management and governance
would reduce the administrative burden at national level and at the same time increase the
predictability sought by investors, while taking into account the principles of subsidiarity and
proportionality and national ownership of the relevant assets.

Maximising spectrum-based economic benefits via economies of scale means more revenue
for Member States – directly in fees and indirectly by increased added economic value;
revenues, which would remain exclusively with Member States. A common and transparent
fast-track procedure for undertaking technical compatibility and sharing studies might equally
reduce the administrative burden at national level, and at the same time would also reduce the
resources needed for stakeholders to gain access to spectrum for new applications or
technologies.

 

a) Evaluation of the functioning of the current regulatory regime and processes.
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Question 197: To what extent is the current applicable regime to define technical harmonisation
parameters based on Commission Mandates to CEPT:

significantly moderately little
not
at
all

do
not
know

a) Satisfactorily transparent in regard
to the way the necessary technical
studies are conducted?

b) Efficient and timely in responding
to technology developments and/or
market demand?

c) Effective in terms of providing legal
certainty to operators throughout the
EU?

d) Successful to spur the benefits of
wireless innovation in the EU?

Please explain your response.

Overall, we think the CEPT process functions well. 

(continue here if necessary)

Question 198: How significant for your organisation are the resources needed to follow and
contribute to the CEPT procedures in response to a Commission Mandate?

very high
high
moderate
do not know

Please explain your response, including how satisfactory your find the CEPT process in general
from your organisation's point of view.
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(continue here if necessary)

Question 199: For SMEs, how do you view the current CEPT technical spectrum harmonisation
process ? (several answers possible)

efficient
supportive of SME innovations
a comparative advantage for the EU
supportive to disruptive or innovative applications
opaque
cumbersome
difficult to access for SMEs
unsupportive to disruptive or innovative applications

Please explain your response and provide suggestions for improvement if any.

(continue here if necessary)

Question 200: Are specific measures necessary to ensure access of small and medium sized
enterprises to harmonised spectrum?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response.

(continue here if necessary)
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Question 201: Given the current upstream involvement of CEPT, ETSI and other stakeholders
in the preparation of technical studies for future spectrum harmonisation measures, to what
extent is it possible to protect commercial secrets of an innovative wireless application, when
aiming at harmonised spectrum access in the EU?

significantly
moderately
little
not at all
do not know

Please explain your response.

The current safeguards are sufficient.

(continue here if necessary)

Question 202: Do you see a need to accelerate or streamline the Radio Spectrum
Committee/CEPT process, with a view to coping with rapid market and technological changes
and improving "time to market" for wireless innovations in the EU?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response. If yes, please provide suggestions.

The current process is sufficient.

(continue here if necessary)

b) Modernised Spectrum Governance for a Digital Single Market
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Question 203: In order to serve the future wireless connectivity needs of the EU, would a
common EU approach to governing spectrum access as a strategic resource in the Digital
Single Market be necessary, while taking into account the principles of subsidiarity and
proportionality and the character of spectrum as a national asset?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response and provide examples.

This answer very much depends on what is meant by a common EU approach.

We are in favour of (further) technical harmonisation, and harmonisation

on specific spectrum processes, such as how long in advance an auction

should be announced, how long in advance auction rules are consulted on.

Also, it will be good if bands are made available European wide in the

same year. This will lead to greater predictability for operators, and

will enable a coordinated approach to interference issues as is

currently occurring with the 700 MHz band. 

However, we are not in favour of far-going harmonisation of licensing

conditions, or European-wide harmonisation of timing of auctions.

License conditions vary for good reasons. In most Member States,

authorisation conditions are used to address specific market challenges

and to achieve specific political objectives in the individual Member

States. As long as the mobile markets in different Member States have to

tackle various challenges and problems, then the ability to customise

the license conditions in relation to conditions in the Member State is

of great value both for the functioning of the markets and the

fulfilment of spectrum policy in each Member State. 

(continue here if necessary)

Question 204: Do you see the need for more transparency in the preparatory steps before the
Commission takes binding technical harmonisation decisions to ensure legal certainty for
spectrum access in the EU, i.e before and after the Commission issues a Mandate to CEPT?

strongly agree
agree
disagree
strongly disagree
do not know
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Please explain your response and provide examples.

(continue here if necessary)

Question 205: Do you agree that a common and transparent fast-track procedure for
undertaking technical compatibility and sharing studies would be a benefit for both
administrations and stakeholders?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response and provide examples.

(continue here if necessary)

Question 206: Would you see the benefits of supporting the current contribution-driven process
with the services of independent full-time technical experts that could be called upon to perform
technical studies as input to preparatory steps needed before the Commission can take binding
technical harmonisation decisions?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response and provide examples.
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(continue here if necessary)

Question 207: Given the overall lack of vacant spectrum and the increasing need for all users
to use spectrum efficiently, do you agree that NRA's responsible for spectrum management
should monitor the actual usage of bands listed in their inventory of existing use?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response and provide examples.

Considering the increasing demand for mobile broadband and hence mobile

broadband spectrum, this is extremely important.

(continue here if necessary)

Question 208: Can the Radio Spectrum Decision process, including the preparatory steps in
CEPT, be accelerated and/or simplified, with a view to cope with the rapid market and
technological changes?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response and provide examples.

Good decisions need good preparation and checks and balances. We see no

room for acceleration. 

(continue here if necessary)
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Question 209: Should Member States take a common approach when designing spectrum
assignment procedures and conditions, with the aim to deliver the required regulatory
predictability and consistency in the internal market while reflecting local market specificities?

yes
no
do not know

if yes, how?

On the basis of EU-level guidance (e.g. Commission recommendations, Commission
implementing decisions, RSPG Guidelines, BEREC common positions, other)
On the basis of peer-review discussions (e.g. between Member States authorities or

NRAs grouped at EU level)
Other

Please explain your response and provide examples.

As stated in our answers above, more coordination when it comes to

auction processes can be useful, but at the same time Member States

should continue to be able to respond to specific market challenges and

adapt license conditions accordingly.

(continue here if necessary)

Question 210: What would be the most important features of an EU-level body, which could
support and develop in particular peer-review based guidance on assignment procedures and
conditions, in order to promote network coverage and wireless connectivity in the Digital Single
Market?

based on EU advisory group entrusted with some implementing competences (e.g.
RSPG enhanced)
based on EU-level governance procedures and financed by the Union budget (e.g. like

the BEREC office)
based on EU-level cooperation of national competent authorities (e.g. like BEREC)
based on intergovernmental cooperation of national competent authorities inside and/or

also outside the EU (e.g. like CEPT)
other
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Please explain your response and provide examples. Hybrid responses are also possible.

We would tick two boxes:

 - based on EU advisory group entrusted with some implementing

competences (e.g. RSPG enhanced)

- based on EU-level cooperation of national competent authorities (e.g.

like BEREC)

(continue here if necessary)

Question 211: Do you see the need for binding guidance on certain aspects of assignment
procedures and conditions to increase regulatory predictability and legal certainty for spectrum
rights holders?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response and provide examples.

We see a benefit in the harmonisation of the following very specific

aspects of assignment procedures and conditions:

•        Spectrum trading and sharing should always be possible

•        License durations should be a minimum of 20 years

•        Consultation periods and conditions for consultations

Further guidance should be given to ensure that excessive spectrum fees

are avoided, so operators can spend the money on roll-out rather than

fees. Also, it is of key importance to ensure that enough spectrum is

allocated for mobile broadband.

The principles contained in Article 5 of the Radio Spectrum Policy

Programme should be retained, and not be removed or weakened by the

framework review. In light of the empirical evidence that several Member

States have made good use of the tools enshrined in Article 5 of the

RSPP and successfully promoted competition and competitive network

investments, the principles and tools of Article 5 of the RSPP should be

strengthened and safeguarded by including them in the Framework

Directive.
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(continue here if necessary)

Question 212: In view to the harmonisation or coordination of assignment conditions and/or
procedural aspects, would you consider appropriate that the Commission exercise its power
under Article 19 of the Framework Directive to issue recommendations?

strongly agree
agree
disagree
strongly disagree
do not know

If agree, what would be the most appropriate EU level body to advise the Commission in this
area, any of the existing ones (BEREC, RSPG, COCOM) or others newly created?

RSPG
BEREC
COCOM
Other

Please explain your response.

RSPG is best equipped to provide this advise due to its expertise.

(continue here if necessary)

Question 213: Do you consider that regarding certain key assignment parameters, a
mechanism similar to that set by Article 4 of the Radio Spectrum Decision should be available,
whereby common rules would be set in implementing measures by the Commission assisted by
a committee of Member States representatives?

strongly agree
agree
disagree
strongly disagree
do not know
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Please explain your response and provide examples.

The Radio Spectrum Committee should be able to harmonise minimum license

duration, consultation periods and conditions, payment terms and

trading/sharing conditions.

(continue here if necessary)

Question 214: Should such powers also cover the question whether the assignment of a given
band should be conducted on a national, regional or EU-wide basis?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response.

The Council should certainly be involved in that type of decision.

(continue here if necessary)

Question 215: Do you consider that, in addition to general EU-level guidance or rules on
assignment, individual national authorities would benefit from consultations with the
Commission and with their peers on all aspects of spectrum assignment procedures being
prepared by them, and that this would favour the development of more efficient and convergent
spectrum assignment proceedings across the EU?

strongly agree
agree
disagree
strongly disagree
do not know

If you agree, when would be the best moment for such consultations?

in advance of the public consultation
in parallel to the public consultation
shortly before launch of the procedure
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Please explain your response.

(continue here if necessary)

Question 216: Given the potential cross-border implications of spectrum refarming decisions in
Member States, do you consider that the outcomes of cross-border coordination efforts between
Member States, such as those facilitated via the "good office" service of the Radio Spectrum
Policy Group, should guarantee equitable access to harmonised radio spectrum among the
relevant Member States and can be enforceable under Union law?

strongly agree
agree
disagree
strongly disagree
do not know

Please explain your response and provide examples.

(continue here if necessary)

c) Scope for co- and self-regulation

When reviewing the regulatory framework for electronic communications, it is important to
examine whether there are areas which could benefit from self-regulation and co-regulation
(see ).Principles for better self-regulation and co-regulation

Question 217: Do you see a need to establish a greater role for co-regulation and
self-regulation in areas of the current regulatory framework?

strongly agree
agree
disagree
strongly disagree
do not know

http://ec.europa.eu/digital-agenda/best-practice-principles-better-self-and-co-regulation
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Please explain your response and indicate the areas concerned.

(continue here if necessary)

Question 218: Do you have any further comments or suggestions on the future scope and/or
content of possible rules in the sector? Please explain your response.

As mentioned recurrently in our responses to this questionnaire (see

e.g. our responses to Questions 19 and 24), the EU regulatory access

model has been a success and essential to ensure that competition could

unfold. Competition brought along remarkable outcomes for end-users

(consumers and businesses) which were unthinkable in the period

pre-liberalisation. 

Given the enduring economic bottlenecks in the last mile, access

regulation has been the key enabler of competition and allowed

competitors to develop and market innovative products at affordable

prices, thus spurring an exponential increase in broadband take-up and

broadband revenues, and generating the revenues needed to ensure

on-going NGA network investments. However, the implementation of access

regulation in NGA has been patchy and ineffective, leading to

re-monopolisation trends. This must absolutely be reversed. 

In an NGA environment, alternative operators must have effective access

to appropriate and fit-for-purpose wholesale access inputs, on

non-discriminatory terms and in a way which ensures fair returns for all

operators and prevents over-compensation. We are now down to the bare

bone of access regulation, with most NRAs consistently finding SMP in

their analyses of Markets 3a, 3b and 4 and imposing obligations

necessary to tackle the lack of competition in those markets. NGA ex

ante regulation is needed and must be applied effectively. 

A refocus on ensuring competition in an NGA setting must be the one and

only priority of the review of the Regulatory Framework and any changes

being considered must first and foremost satisfy this key aim. 

(continue here if necessary)
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Useful links
DAE glossary (https://ec.europa.eu/digital-agenda/en/glossary)

Connectivity needs consultation
(https://ec.europa.eu/digital-agenda/en/news/public-consultation-needs-internet-speed-and-quality-beyond-2020)

Background Documents
Annex I (/eusurvey/files/67c9df42-f4d6-4b7a-b9a7-c8f00fd49eff)

Annex II (/eusurvey/files/48b06e67-e76d-4171-bc2c-58fb2bd5804c)

Annex III (/eusurvey/files/4c8ef988-6e2c-4f3b-bf4d-e1d8294c39f4)

Annex IV (/eusurvey/files/3381b4f9-30a7-4ed9-8753-df791d50f326)

background%20document.pdf (/eusurvey/files/182117c3-c974-4e7e-9782-09ea77f77cdc)

Contact
 CNECT-telecom-review@ec.europa.eu

https://ec.europa.eu/digital-agenda/en/glossary
https://ec.europa.eu/digital-agenda/en/news/public-consultation-needs-internet-speed-and-quality-beyond-2020
https://ec.europa.eu/digital-agenda/en/news/public-consultation-needs-internet-speed-and-quality-beyond-2020
https://ec.europa.eu/eusurvey/files/67c9df42-f4d6-4b7a-b9a7-c8f00fd49eff
https://ec.europa.eu/eusurvey/files/48b06e67-e76d-4171-bc2c-58fb2bd5804c
https://ec.europa.eu/eusurvey/files/4c8ef988-6e2c-4f3b-bf4d-e1d8294c39f4
https://ec.europa.eu/eusurvey/files/3381b4f9-30a7-4ed9-8753-df791d50f326
https://ec.europa.eu/eusurvey/files/182117c3-c974-4e7e-9782-09ea77f77cdc



