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ECTA Response to BoR (14) 172 

Questions to stakeholders related to the 

BEREC Report on Oligopoly - Analysis and Regulation 

25 January 2015 

 

This ECTA response is attributable to ECTA as an association and cannot be 

assumed to represent the official position of each of ECTA’s individual members nor 

can it be attributed to any particular individual member of ECTA. 

 

A. Introduction 

 

ECTA, the European Competitive Telecommunications Association, welcomes the opportunity 

to respond to the BEREC Questions to stakeholders which are aimed at informing an 

upcoming BEREC Report on Oligopoly Analysis and Regulation. 

ECTA agrees with BEREC that the EU electronic communications markets have recently 

witnessed an increased trend towards consolidation via mergers and acquisitions and towards 

bundles, developments which can lead, in certain situations, to an increase in oligopolistic and 

duopolistic market structures. 

Wholesale markets, and most crucially those addressing the key inputs for access network 

connectivity1, are today still largely uncompetitive at EU level and warrant ex ante regulation, 

with the trend towards oligopolistic market structures only likely to exacerbate the existing 

competitive concerns. This requires National Regulatory Authorities (NRAs), who have 

traditionally been focused on regulating markets characterised by individual SMP, to be fully 

equipped with the adequate tools and guidance to address joint dominance in the context of 

ex ante regulation, and in application of Article 14.2, paragraph 2, and Annex II of the 

Framework Directive 2002/21/EC, as amended by 2009/140/EC.  

BEREC has in this regard recently asked the Commission for guidance on the treatment of 

joint dominance in the context of ex ante regulation, recognising that the development of 

duopolistic/oligopolistic non-competitive market structures, which would not support effective 

                                                           
1  In particular Markets 3a, 3b and 4 of the Commission Recommendation of 9 October 2014 on relevant 

product and service markets within the electronic communications sector susceptible to ex ante regulation 
in accordance with Directive 2002/21/EC of the European Parliament and of the Council on a common 
regulatory framework for electronic communications networks and services, OJ L 295, 11.10.2014, p. 79, 
available at: http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2014.295.01.0079.01.ENG. 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2014.295.01.0079.01.ENG
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and sustainable competition, would bring along big challenges for NRAs when assessing 

market power.  

In this setting, ECTA therefore particularly welcomes the preparation of a BEREC report on 

Oligopoly Analysis and Regulation which should, in ECTA’s view, include inter alia: (i) a fact-

finding exercise on the most recent merger and acquisition processes and regulatory remedies 

at EU level; (ii) an analysis of market developments post-merger, which would notably analyse 

the effects on customers’ (consumer and businesses) welfare, (iii) an analysis of the dynamics 

in electronic communications markets leading to increased market concentration and 

oligopolistic structures,  and (iv) guidance on how best to assess joint dominance in the 

electronic communications sector, with an analysis of how to make the legal concept of joint 

dominance de facto applicable in the context of ex ante regulation in the electronic 

communications sector, including aspects such as network effects and bundling. 

We provide below answers to the questions raised by BEREC in its questionnaire. Our 

responses are by no means exhaustive. We remain of course at your disposal to provide any 

further clarifications. To that effect, please contact Inês Nolasco (Senior Regulatory Affairs 

Manager at ECTA, inolasco@ectaportal.com). 

  

mailto:inolasco@ectaportal.com
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B. ECTA responses to the BEREC questionnaire 

 

Chapter 2.1:  Situations of oligopolistic competition in the electronic 

communications sector 

 

1. In the electronic communications sector, do you consider that there are markets that 

were characterized by oligopolistic structures from the outset? In your view, which 

factors (scarcity of spectrum, high level of required investments, etc.) explain the 

existence of these market structures? Are wholesale markets more prone to oligopolies 

than retail markets? 

ECTA response 

What are Oligopolies, and do all Oligopolies lead to uncompetitive outcomes? 

The expression oligopoly identifies a situation in which a particular market is controlled by a 

small group of operators (oligopolists). Not all oligopolies raise competition issues and are 

harmful per se. Some oligopolies are ‘benign’ in terms of competition; others may be ‘malign’ 

where they are particularly conducive to uncompetitive outcomes. From a competition law and 

regulatory perspective, the key issue is whether the few companies which control the market 

enjoy a position, if not to determine, at least to have an appreciable effect on the conditions 

under which competition will develop, and in any case to act in disregard of any such 

competitive constraint and raise prices by restricting output without incurring a significant loss 

of sales or revenues. 

As Whish and Bailey2 have put it: 

The expression of oligopoly is not entirely helpful in describing the situation of concern for 

competition policy, since there are many markets in which there are only a few sellers and yet 

which are highly competitive; and there are others in which there may be many firms and yet a 

failure for the competitive process.  

(…) 

The expression oligopoly means ‘sale by a few sellers’, but it is not the fact of ‘few-ness’, in itself, 

that is the problem. To depict the problem as a matter of numbers does not do full justice to 

economists’ concept of ‘market power’; it is market power, whether individual or collective, that 

confers the ability to suppress output and to raise price to detriment of consumers. It is true that 

the fewer the number of players in a market, the more likely it is that market power will exist; 

however, the identification of market power is not simply a matter of counting heads.      

 

 

                                                           
2 Competition Law, by Richard Whish and David Bailey, Oxford University Press, 2012, 7th edition. 
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Oligopolies in the electronic communications sector 

The EU’s electronic communications sector has, for decades preceding liberalisation in the 

1990s, been characterised and developed in the form of a legal monopoly in most EU Member 

States. The provision of electronic communications services was originally the exclusive 

prerogative of one operator, often state owned.  

 

With liberalisation, policy makers intended to open up the markets to competition. Yet the 

barriers to entry in key parts of the sector are by nature - and absent regulation - extremely 

high, with huge investments and sunk costs required from operators wishing to deploy their 

physical networks and start providing services. Liberalisation was made possible because ex 

ante regulation was specifically devised as the means to allow monopolistic markets to be 

opened and pushed towards competition.  

Absent regulation, however, the sector would have remained largely ‘monopolised’ or 

‘duopolised’ given the inherent oligopolistic characteristics of these markets, with very high 

legal, regulatory and/or structural barriers to entry (e.g. entry into the relevant market requiring 

large investments and the programming of capacities over a long time in order to be profitable; 

continuing control over legacy physical infrastructure that is impossible or difficult to duplicate; 

network externalities or economies of scale and scope; requirements which may entail 

spectrum scarcity). Where barriers to entry are high, even an undertaking that is more efficient 

than the incumbent is unlikely to be able to enter a market and create competition to the benefit 

of end-users (consumers and business users) in the absence of regulatory intervention. Hence 

the key role of ex ante regulation (including regulatory stability, which enables altnets to plan 

their investments) and of pro-competitive policies to tackle markets whose characteristics 

would restrict entry.  

Note that at ‘the outset’ (referring to the early 1990s) there were basically 1 or 2 

telecommunications infrastructures deployed (and which achieved a state of roll-out which has 

not progressed very much since the 1990s): the physical copper network underlying the 

PSTN/ISDN (and some fibre already in backbone and even some access segments) and the 

cable-TV infrastructure, where available, which was upgraded to deliver telephony and 

broadband from the late 1990s (with fibre in the backbone and increasingly backhaul 

segment). Copper twisted pair physical fixed access infrastructure was mostly constructed in 

the 1950-60-70s in the EU (earlier in urban areas), while coaxial cable TV physical fixed 

access infrastructure was mostly constructed in the 1970-80-90s (covering only +/- half of the 

EU’s population in the late 1990s as well as today).  

Recently both telecoms incumbents and cable operators have been upgrading their legacy 

copper and coaxial networks to NGA and new generation networks have also been deployed 

by alternative operators – mainly FTTH/FTTB networks. In fact, since liberalisation, alternative 

operators have been investing heavily in local loop unbundling and most recently in fibre 

networks, whenever economically feasible.3 However, the economics of service provision and 

deployment are such that the duplication of the last mile is not economically feasible or 

                                                           
3  Local loop unbundling and shared access account for 83% of new entrants DSL subscriptions. New entrants 

(including cable) today hold 75% of NGA lines at EU level (Digital Agenda Scoreboard 2014).  
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desirable in most areas4 - the last mile constitutes an enduring economic bottleneck, be it in a 

legacy or NGA world.5  

While high barriers to entry could become less relevant in those markets characterised by on-

going technological progress, experience to date has shown that despite technological 

advances and the development of new services, the economics of fixed network deployment 

still determine that the duplication of the last mile is not economically feasible or sustainable 

in most areas. A plethora of services can be developed at the services layer, but the fixed 

network layer, which enables retail service provision, remains largely monopolised. This has 

not changed with the transition to NGA, nor can it be expected to change in the long term.  

Exercise of uncontrolled last-mile power - including the leveraging of such power into the 

services layer - is not desirable, bringing along competitive concerns and preventing network 

investment. As indicated by the FCC Chairman Tom Wheeler in a recent speech focused on 

the level of broadband competition in the US6: 

Let’s return to looking at history one more time. Communications policy has always agreed on one 

important concept: the exercise of uncontrolled last-mile power is not in the public interest. This 

has not changed as a result of new technology. 

When network operators have unrestrained last-mile power, public policy can step in to protect 

consumers and innovators. When cable companies, for instance, were accused of using their 

control over the last-mile distribution of video programing to harm competition by keeping content 

from others, Congress stopped that practice in the 1992 Cable Act. There are two important 

lessons from this: First, last-mile power cannot be a lever for gaining an unfair advantage. Second, 

rules of the road can provide guidance to all players and, by restraining future actions that would 

harm the public interest, incent more investment and more innovation. 

With regard specifically to the mobile sector, spectrum scarcity and management, coupled 
with the absence of effective wholesale access in some Member States, have led to the 
creation of markets which are mostly oligopolistic, with two to three operators holding most of 
the market share. Legislative and regulatory barriers to entry have played a key role in this 
regard. In the early 1990s, ‘mobile licences’ – i.e. spectrum and service authorisations - were 
in most cases granted to only two operators initially, with third (and in some cases fourth) 
operator licences granted in the late 1990s. These initial conditions have allowed the two (in 
all but one case7 including the telco incumbent) original operators to take a lead which has, 
with just a couple of exceptions, been mostly proven to be unassailable by later entrants. In 
very recent times, third and fourth operators in some countries have fared better, when pro-

                                                           
4 Note that network duplication may in some cases be sustainable notably when it comes to the roll-out of 

networks for business customers (e.g. FttO networks) and provision of services on demand, in specific 
geographic areas. 

5  The decision on whether to replicate the last mile or a part of it depends on many factors including the 
original network architecture. E.g. in Italy, the number of concentration points at the street cabinet level, 
the average short length of sub-loops and the absence of a second legacy infrastructure (coaxial cable) 
have created incentives for Altnets to progressively start investing and replicating the last mile. 

6  Prepared Remarks of FCC Chairman Tom Wheeler “The Facts and Future of Broadband Competition”, 1776 
Headquarters, Washington, D.C. September 4, 2014. Available at: 
http://www.fcc.gov/document/chairman-remarks-facts-and-future-broadband-competition 

7  In Greece the incumbent OTE was a late entrant into the mobile market. It was able to overcome this late-
entrant disadvantage on account of its fixed market position. 
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competitive policies (including spectrum policies) but also policies on MTRs, and judicial 
proceedings on ‘on-net/off-net discrimination’ were concluded in favour of the later entrants.  
 
Additional comments supported only by some ECTA members with MVNO or late 
entrant MNO interests  
 
Note that most NRAs have considered wholesale mobile access and call origination markets 
to be competitive, largely on the basis of the assumption that the presence of a specific number 
of MNOs (between 4 and 5) in the market would be sufficient to prevent anti-competitive 
outcomes due to the possibility of switching (both at access seeker and end-user level). The 
validity of this assumption is waning, notably in some Member States, due to: 
 

 The current consolidation trends, whereby ‘4 to 3’ mergers in the mobile sector are 
leading to national markets with 3 national players at most; 
 

 Contractual restrictions on, and economic inefficiency of ‘host-switching’ by MVNOs, 
with such instrument being very burdensome and time-consuming for MVNOs and 
therefore not to be considered as a valid instrument for MVNOs to promptly react to 
anticompetitive behaviours; 
 

 The expected future requirement to provide Roaming Like at Home (RLAH) services. 
In fact, while the date of the end of retail roaming surcharges has not yet been decided, 
it is understood that RLAH will be implemented and will be crucial for the mobile 
business going forward. Without competitive and non-discriminatory wholesale mobile 
roaming access rates, many operators (notably MVNOs and late entrant MNO) will not 
be able to effectively compete at retail level with large multi-country groups. This barrier 
to competition in the roaming market will necessarily impact the domestic business. 
 

 The lack of transparency with regard to the technical conditions associated with access 
to the MNOs’ networks, especially with regard to non-voice services. By way of 
example, MVNO access to 4G LTE networks has been difficult to secure. 
 

 

 

2. Do you consider that there has been an increase in oligopolistic market structures 

(including duopolies) in any of the electronic communications services markets or more 

generally in the sector? 

 

i. If so, please state in which electronic communications services markets you 

observe this evolution, making reference to specific retail and wholesale 

electronic communications services markets. Please state whether you 

observe this evolution at a subnational, national, or European level. 

 

ii. What do you consider to be the main drivers of this increase (if any) in 

oligopolistic situations (mergers, fixed-mobile convergence, bundled offers, 

roll-out of next generation or other networks, operators’ strategies, etc.)? Do 

you expect this trend to continue? 
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ECTA response 

ECTA agrees that there has been an increase in oligopolistic market structures (including 

duopolies) in the electronic communications sector. The geographic scope of the EU’s 

electronic communications markets – retail and wholesale – is, with a few exceptions, mostly 

national and therefore such trend is in particular relevant at national level.  

We would point out the following key drivers of such increase (e.g.):  

(a) mergers (and less stringent/more pro-consolidation merger control policy);  

(b) product convergence and bundling; 

(c) lack of applicability/effectiveness of the concept of joint dominance; and  

(d) the lack of effective wholesale access leading to re-monopolisation in the transition to 

NGA. 

We have recently witnessed in EU Member States a wave of consolidation through different 

types of mergers which could be linked to e.g. cable in-country consolidation/international 

expansion and in-country mobile consolidation: 

 fixed-fixed (e.g. altnets acquiring each-other and altnets acquired by incumbents; cable 

–in-country consolidation and international expansion through acquisitions of foreign 

cable companies)8  

 fixed-mobile (e.g. mobile operators acquired by cable operators or vice-versa)9 

 in-country mobile-mobile (e.g. the recent 4-3 mobile mergers).10 

It goes without saying that mergers would lead to market structures which are necessarily 

more concentrated and potentially oligopolistic.  

Product convergence and bundling can, notably absent effective wholesale access, prompt 

mergers between operators who increasingly need to compete in retail markets which demand 

the provision of a bundle of services – fixed voice, fixed broadband, mobile voice and 

broadband and TV. Economic analysis also sustains the finding that the increase of the 

number of bundled offers can lead to market concentration and create or strengthen 

oligopolies on the market.11 

Note that a key factor influencing the development of oligopolistic market structures is the re-

monopolisation in the transition to NGA and the lack of effective ex ante wholesale access to 

the incumbents’ infrastructure in several member states.  

  

                                                           
8  E.g. Altnets: 1und1/Versatel (Germany); Incumbent-Altnet: KPN-Reggefiber (Netherlands); Cable: Liberty 

Global/Ziggo (Netherlands), Liberty Global/Virgin Media (expansion to UK).  
9  E.g. Vodafone/Kabel Deutschland; Vodafone/Ono; Numericable/SFR. 
10  E.g. in Austria (H3G/Orange Austria); in Ireland (H3G/Telefonica Ireland); and in Germany (Telefonica 

Deutschland/E-Plus). 
11  Due to direct or indirect network effects being further enhanced in bundled offers. 
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The NGA Progress Report released by WIK in 201212 and which describes the application of 

the NGA Recommendation in 17 countries13, concluded inter alia that there was a lack of 

effective NGA wholesale access and that even where access obligations have been imposed, 

there was no effective usage of NGA wholesale access, with only a few exceptions. The 

absence of effective wholesale access is in stark contrast to the legacy broadband market, 

where wholesale access remedies (including local loop unbundling and ADSL wholesale 

broadband access) in the majority of countries were effectively used and characterised by 

relevant usage numbers.  

The absence of effective NGA access could be explained by limited practical effect given to 

the European Commission’s (EC) 2010 NGA Recommendation, leading to de facto regulatory 

forbearance and diverging approaches to fibre regulation and by the ‘non-innocent’ 

technological choices of incumbents, coupled with the loosening of the policy makers’ grip 

when it comes to ensuring pro-competitive access in an NGA setting.    

The summary of the WIK report also concluded that:  

Because of the absence of access-based competition in NGA, SMP operators generally enjoy very 

high shares of retail VDSL lines and in several countries – where SMP operators have invested in 

fibre roll-out – also in retail FTTH lines. But even where ANOs have taken the lead in FTTH 

deployment, this does not result in a similar level of competition as has occurred in the legacy 

broadband market. Quite to the contrary, the lack of effective access in NGA entails a high risk 

that competition in the overall broadband markets will decrease in the future as customers migrate 

to NGA technologies and higher speeds. In the absence of effective access to NGA, ANOs will 

lose market share as - except in very dense areas – roll-out of own FTTH or FTTN/VDSL networks 

is not a financially viable alternative for them. Thus the level of competition in broadband that has 

been achieved by access regulation to date is effectively at stake. 

Fast forwarding two years, the re-monopolisation scenario warned against in the WIK study is 

materialising. According to data released by the EC Digital Agenda Scoreboard, over 70% of 

fixed broadband subscriptions are currently xDSL, with incumbents controlling 80% of 

subscriptions over VDSL. This shows that while local loop unbundling, the key wholesale 

access product used by altnets (see figure below) has played a key role in reducing the 

dominance of incumbent operators in the pre-NGA era, the transition to VDSL is leading to a 

re-monopolisation of the DSL market. 

 

                                                           
12  NGA Progress Report, by WIK, 2012, available at: 

http://www.wik.org/uploads/media/ECTA_NGA_progress_report_01.pdf 
13  Austria, Belgium, Denmark, France, Germany, Hungary, Ireland, Italy, Netherlands, Poland, Portugal, 

Romania, Spain, Sweden, UK (EU Member States), Turkey (EU accession country) and Switzerland. 

http://www.wik.org/uploads/media/ECTA_NGA_progress_report_01.pdf
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The above shows that the lack of effective ex ante wholesale access to the incumbents’ NGA 

infrastructure is a clear factor influencing the re-monopolisation of the sector or the 

development/reinforcement of oligopolistic market structures. 

Another key issue influencing the development of oligopolistic market structures is the lack of 

application of the concept of joint dominance (on which we expand in our response to question 

6 infra). 

Whether the trend towards oligopolistic market structures (including duopolies) will continue 

depends on a key consideration. While product convergence and bundling could be seen as 

continuing to drive concentration, the development of oligopolistic situations will heavily 

depend on policy guidance and the actions taken by the EC, competition authorities and 

NRAs. In this regard, whether the EC and competition authorities will adopt a more lenient or 

strict approach when assessing mergers, whether policy makers and NRAs will make the 

concept of joint dominance operational in the framework of ex ante regulation, and whether 

effective wholesale access is ensured in an NGA setting, are key determinants of the level of 

development of oligopolistic market structures. 

 

 

Chapter 2.2. Possible effects of oligopolistic competition 

 

3. What are the main threats to competition and to the interests of end-users, which might 

result from the oligopolistic market structures referred to above? 

 

ECTA response 

As mentioned in the response to question 1, not all oligopolies raise competition issues and 

are harmful per se. Some oligopolies are ‘benign’ in terms of competition while others may be 

‘malign’ where they are particularly conducive to uncompetitive outcomes. The key issue is 
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whether the few companies controlling the market enjoy a position, if not to determine, at least 

to have an appreciable effect on the conditions under which competition will develop, and in 

any case to act in disregard of any such competitive constraint and raise prices by restricting 

output without incurring a significant loss of sales or revenues, to the detriment of wholesale 

and retail activities and ultimately the customers (consumers and businesses). 

The main threats to competition and the interests of end-users which might result from 

oligopolistic market structures include e.g.: 

(a) losses for customers (consumers and businesses): i. lack of service choice, ii. loss in 

competitive intensity in pricing leading to higher prices or a lack of price cuts and iii. loss 

of competitive intensity in coverage and service quality, leading to poor customer 

experience and lower speeds; 

(b) stifled innovation;  

(c) the risk of tacit collusion;14 

(d) on-net/off-net discrimination;15 

(e) refusal to supply wholesale access;16 

(f) withdrawal of access already granted;  

(g) systematic price increases; 

(h) systematic introduction of non-customer-friendly contractual clauses; and 

(i) reduced competition and lack of switching potentially raising net neutrality concerns. 

An illustration of mergers - and more specifically national mobile consolidation - bringing along 

a loss of competitive intensity in pricing and leading to higher prices (or a lack of price cuts) 

was specifically verified in Austria following the recent 4-3 merger (H3G/Orange Austria). This 

merger led to multiple, material price rises and even prompted a competition probe by the 

Austrian Competition Authority (BWB), which has not yet been concluded.  

Such price rises are evidenced by the latest figures included in a report of the Arbeiterkammer 

Wien (AK) - the Vienna Chamber of Labour - which shows that the cost for average phone 

and SMS users has risen by around 29% between September 2013 and December 2014, 

while the average cost for mobile data users has increased 78% over the same period. Users 

on low-cost monthly tariffs have seen the greatest increases, while the registration fees 

charged by the country's three leading operators - A1 Telekom Austria, T-Mobile and Three -

- have increased by around 40%.17 

                                                           
14   Which was e.g. found in a Spanish case concerning the wholesale market for mobile access and call 

origination, notified to the EC in 2005 (Cases ES/2005/0330). The NRA decision still remains in force. 
15  There have been several regulatory and competition cases in the past sanctioning abuses – e.g. in France, 

Belgium and Poland. 
16  There remain member states where MVNO access has never been provided. 
17  The report can be found at http://media.arbeiterkammer.at/PDF/Analyse_Handytarife_2013-2014.pdf. The 

press statement can be found at:  

http://media.arbeiterkammer.at/PDF/Analyse_Handytarife_2013-2014.pdf
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The price increases were further illustrated in a recent presentation by Analysis Mason18 

where it was indicated that: 

(a) Bob (an Austrian MVNO operator) doubled prices on 1 January 2013 and raised prices 

by €2/month from March 2014. Other tariffs also increased (by €c 2.8 per minute or 

SMS) at this time;  

(b) T-Mobile/Telering increased prices by 15% in March 2013. It also raised many tariffs 

by €2/month from early October 2014 and added an €19.90 annual fee;  

(c) Three increased smartphone tariffs substantially in August 2013 and also raised many 

tariffs by €2-3/month from Oct 2014. 

 

 

4. Do you consider that there are any benefits or opportunities (for instance related to the 

roll-out of NGA networks in the context of broadband access) that could arise from 

oligopolistic situations? Please explain your reasoning. 

 

ECTA response 

ECTA disagrees that oligopolistic market structures could favour per se NGA roll-out and 

investments.  

We would start by restating that competition remains the best driver of investment, innovation 

and take-up. As recognised by BEREC, effective and sustainable competition “is what drives 

efficient investment” and “serves the interests of European end-users, as it helps to fuel 

innovation and provides for maximum benefit in terms of choice, price, and quality.”19 We note 

that competition has been, is, and will continue being, the key to satisfying explicit demand 

and discovering latent demand from customers (consumers and businesses), including the 

price points at which large-scale adoption of services takes off. This in turn drives take-up of 

services, achieving broad socio-economic benefits, and generating economic rewards for 

those companies which best satisfy evolving customer demand and are best able to 

industrialise the satisfaction of such customer demand. Competitive pressure is, has been and 

will also continue being, in an NGA/NGN environment, the trigger for companies to innovate, 

upgrade, deploy networks, and invest. Competition drives investment and pushes companies 

to be more innovative, efficient and offer services at fair conditions, competitive prices, which 

generates and answers user demand. Demand in turn drives more investment. This is a 

virtuous circle, fuelled by access to enduring bottlenecks, which has proven to work and had 

made Europe a leader in broadband performance. 

                                                           
http://wien.arbeiterkammer.at/beratung/konsumentenschutz/handyundinternet/handy/preisanalyse_han
dytarife.html.  

18  Presentation delivered at the ECTA Annual Regulatory Conference in November 2014, available at: 
http://www.ectaportal.com/en/upload/James_Allen.pdf. 

19  BEREC Strategy 2015-2017, Section 3, Strategic Pillar 1. 
 

http://wien.arbeiterkammer.at/beratung/konsumentenschutz/handyundinternet/handy/preisanalyse_handytarife.html
http://wien.arbeiterkammer.at/beratung/konsumentenschutz/handyundinternet/handy/preisanalyse_handytarife.html
http://www.ectaportal.com/en/upload/James_Allen.pdf
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Note that the availability of harmonised and fit-for-purpose wholesale products, at prices which 

allow a return on investments for all parties involved, is key, notably in the transition to 

NGA/NGN and in order to avoid the reinforcement of oligopolistic market structures. This is 

particular relevant in view of the fact that: 

(a) fixed and mobile retail services remain complementary and not substitutable products; 

(b) the last mile remains, with some exceptions, an economic bottleneck; and 

(c) as BEREC has rightly stated in its Work Programme 2015, experience has taught 

NRAs that “the hypothesis that ‘2 is not enough for competition’ continues to hold”.  

 

 

We would secondly like to dismiss the arguments, sustained by some, that market 

consolidation would be necessary to enable investment in network roll-out in Europe. There is 

no clear and demonstrable link between the size of telecommunications companies, their 

profitability and the level of NGA/NGN investments. In fact, the largest operators are not 

necessarily the most profitable – see figure below.  

 

 

 
 

 

 

 

Further data from New Street research supports the finding that scale neither drives wireless 

profitability nor investment - see figures below. 

 

 

 

 

 

 

Source: Bloomberg 3 October 2013  
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In fact, as recognised by the report commissioned by the European Parliament’s ITRE 

Committee, the level of NGA deployments is most notably related to factors such as  

infrastructure competition and population density.20  

Overall, it is therefore not correct to sustain that consolidation would increase the sector’s 

profitability and lead to more infrastructure investments.  

With regard specifically to mergers, it is worth mentioning that even if there may be potentially 

efficiency gains associated with such operations (e.g. cost savings, quality benefits - better 

coverage, faster speeds, quicker 4G roll-out), recent cases reviewed by the EC have shown 

that: 

(a) similar efficiencies could be generated by a less anti-competitive alternative – network 

sharing; 

(b) fixed cost savings would unlikely be passed on to consumers; and, most importantly 

(c) there is no evidence that consolidation is needed for investment.21 

 

The conclusions of a recent OECD Report on Wireless Market Structures and Network 

Sharing22 which further elaborates on the balancing between costs and benefits of mergers 

versus network sharing are also worth mentioning: 

 

If it is decided based on a market assessment that the current number of MNOs is not 

sustainable or that new facilities based entry is not likely, then it is worth considering to utilise 

voluntary network sharing agreements – either as an alternative to a merger or to allow a new 

player to enter a market. The potential savings from network sharing may represent a significant 

proportion of the savings that are used to justify a full merger, and in the case of network sharing 

without merger; the benefits of these savings are more likely to be passed on to consumers. 

 

We would also like mention that in markets or geographic areas where only one or two NGA 

infrastructures are present and where network duplication is not economically viable, ensuring 

sustainable competition will depend on effective ex ante regulation being in place in order to 

prevent the oligopolistic structure of the market leading to anti-competitive outcomes.  

 

 

5. In your view, are there any electronic communications services where oligopolistic 

markets are more susceptible than others to uncompetitive outcomes? Please, explain 

your view. 

 

 

                                                           
20 Entertainment x.0 to Boost Broadband Deployment, 2013. 
21  See the presentation by Sophie Moonen, Head of Unit Mergers – Information, Communication and Media 
 DG Competition, European Commission at the ECTA Annual Regulatory Conference, November 2014, which 

is available at http://www.ectaportal.com/en/upload/Sophie_Moonen.pdf. 
22  OECD (2014), “Wireless Market Structures and Network Sharing”, OECD Digital Economy Papers, No. 243, 

OECD Publishing which can be found at http://dx.doi.org/10.1787/5jxt46dzl9r2-en 

http://www.europarl.europa.eu/document/activities/cont/201310/20131017ATT72946/20131017ATT72946EN.pdf
http://www.ectaportal.com/en/upload/Sophie_Moonen.pdf
http://dx.doi.org/10.1787/5jxt46dzl9r2-en
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ECTA response 

Given the lack of replicability of the fixed access network and the level of maturity of the 

electronic communications fixed markets, it may be the case that the latter 

(voice/broadband/TV) are more susceptible to uncompetitive outcomes absent proper and 

effective ex ante regulation.  

Looking specifically at the markets included in 2014 EC Recommendation on Relevant 

Markets Susceptible to Ex Ante Regulation (2014Rec), we would point out that: 

 

 Market 3a (2014Rec) is inevitably a quasi-monopoly or tight oligopoly across an 

overwhelming majority of the EU’s territory and this is reflected by single SMP findings 

in all EU Member States.  

 

 Market 3b (2014Rec) and Market 4 (2014Rec) are also prone to oligopolistic situations. 

In particular, altnets using physical access to unbundled loops (Market 3a) have not 

been able to become effective competitors for wholesale central access (Market 3b) 

and wholesale high quality access (Market 4), on account of not having a national 

footprint (required by most access seekers) and on account of margins being 

inadequate to support wholesale-wholesale provision, which is competitive with the 

incumbent(s). Nevertheless, limited wholesale-wholesale supply of WBA and leased 

lines does exist. 

 

Additional comments supported only by some ECTA members with MVNO or late 
entrant MNO interests  

 

We would also add that the market for wholesale mobile access and call origination (MVNO 

access) may also be particularly prone to uncompetitive outcomes. Note that going forward, 

mobile data access will be the key service provided to retail customers in mobile markets. The 

risk of price squeeze is particularly high in this regard given that in many countries retail prices 

are lower than wholesale charges (wholesale international roaming charges and/or negotiated 

national roaming prices). 

 

 

Chapter 2.3. Regulating oligopolies 

 

6. In your view, are there any areas of concern in relation to oligopolistic outcomes which 

are not adequately addressed by the current regulatory framework (i.e. both the 

European Union relevant texts and NRAs’ policies)? In particular, what is your 

appreciation of the concept of collective dominance? What do you consider to be the 

most effective regulation of anti-competitive oligopolistic situations? 
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ECTA response 

A key concern with regard to the treatment of oligopolistic markets in the electronic 

communications sector – fixed and mobile markets - is the current lack of application of the 

concept of joint dominance in the framework of ex ante regulation. 

The concept of joint dominance is enshrined in the EU Regulatory Framework. Article 14.223 

of the Framework Directive24 stipulates, in this regard, that: 

2. An undertaking shall be deemed to have significant market power if, either individually or jointly 

with others, it enjoys a position equivalent to dominance, that is to say a position of economic 

strength affording it the power to behave to an appreciable extent independently of competitors, 

customers and ultimately consumers.  

 In particular, national regulatory authorities shall, when assessing whether two or more 

undertakings are in a joint dominant position in a market, act in accordance with Community law 

and take into the utmost account the guidelines on market analysis and the assessment of 

significant market power published by the Commission pursuant to Article 15. Criteria to be used 

in making such an assessment are set out in Annex II.  

Annex II of the Framework Directive identifies the criteria to be used by NRAs in making an 

assessment of joint dominance. It determines that: 

Two or more undertakings can be found to be in a joint dominant position within the meaning of 

Article 14 if, even in the absence of structural or other links between them, they operate in a market 

which is characterised by a lack of effective competition and in which no single undertaking has 

significant market power. In accordance with the applicable Community law and with the case-law 

of the Court of Justice of the European Communities on joint dominance, this is likely to be the case 

where the market is concentrated and exhibits a number of appropriate characteristics of which the 

following may be the most relevant in the context of electronic communications: 

–  low elasticity of demand; 

–  similar market shares; 

–  high legal or economic barriers to entry; 

–  vertical integration with collective refusal to supply; 

–  lack of countervailing buyer power; 

–  lack of potential competition. 

The above is an indicative list and is not exhaustive, nor are the criteria cumulative. Rather, the list 

is intended to illustrate only the type of evidence that could be used to support assertions concerning 

the existence of joint dominance. 

                                                           
23  Combined with article 16.4. of the Framework Directive. 
24 Directive 2002/21/EC of the European Parliament and of the Council of 7 March 2002 on a common 

regulatory framework for electronic communications networks and services, as amended by Directive 
2009/140/EC. 
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Recital 26 of the Framework Directive further adds that: 

Two or more undertakings can be found to enjoy a joint dominant position not only where there exist 

structural or other links between them but also where the structure of the relevant market is 

conducive to coordinated effects, that is, it encourages parallel or aligned anti-competitive behaviour 

on the market. 

It is a fact that the concept of joint dominance has been rarely applied by the NRAs in the 

context of ex ante regulation. In only 3 cases25 has the EC endorsed, under the Article 7 

review, the NRAs’ findings of joint dominance in the wholesale market for mobile access and 

call origination.26  

Moreover, to date, only one NRA - the Malta Communications Authority - has formally 

proposed to find joint dominance in the wholesale broadband access market27 on account of 

stable and symmetric market shares (in terms of volume and revenues) and the fact that both 

the incumbent and cable operators enjoyed the same economies of scale and scope, as well 

as the same barriers to entry, absence of countervailing buyer power and vertical integration.28 

The EC issued a critical comments letter in this case, which led the Maltese NRA to withdraw 

its notification and to subsequently notify the finding of no SMP in the market at stake.29   

The very limited application of the concept of joint dominance by NRAs in the context of ex 

ante regulation should be further looked into and ECTA would encourage BEREC to carry out 

such analysis, notably the assessment e.g. of whether the criteria to find joint dominance are 

too strict or being too strictly applied by both the NRAs and the EC, or whether NRAs attach 

disproportionate weight to legal precedents on joint dominance which are outside the 

electronic communications sector and do not provide a readily applicable standard for the 

electronic communications sector. 

In this regard, ECTA would be in favour that the SMP Guidelines30, which date back to 2002, 

and set out the principles of analysis of markets and effective competition under the EU 

regulatory framework for electronic communications, be reviewed in order to reflect inter alia 

the (few) cases where NRAs found joint dominance in the framework of ex ante regulation 

(and which were not overturned by the EC) and provide, with BEREC’s support, useful 

guidance on how NRAs should de facto apply such legal concept.  

Note that the increase in oligopolistic market structures in the electronic communications 

sector, including duopolies in the wholesale fixed broadband markets, make the application of 

the concept of joint dominance in the context of ex ante regulation all the more relevant. NRAs, 

which have traditionally been focused on regulating markets characterised by individual SMP, 

                                                           
25  Cases ES/2005/0330, MT/2006/0443 and IE/2004/0121. 
26  Market 15 of the 2003 version of the Recommendation on Relevant Markets. 
27  Market 12 of the 2003 version of the Recommendation on Relevant Markets and Market 5 of the 2007 

version of the same Recommendation. 
28  Case MT/2007/0563. 
29  Case MT/2008/0803. 
30  Commission guidelines on market analysis and the assessment of significant market power under the 

Community regulatory framework for electronic communications networks and services, OJ C 165, 
11.7.2002, p. 6. 
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will be increasingly confronted with a market structure conducive to the finding of joint 

dominance. The failure to apply the concept of joint dominance will in practice prevent the 

enforcement of appropriate ex ante regulation which would effectively be warranted by market 

conditions. Note that finding joint dominance does not mean per se that the imposition of the 

same regulatory remedies on the jointly dominance undertakings would be appropriate and 

proportionate. 

The application of the concept of joint dominance is also particular critical in light of: (i) the on-

going debate on whether competition between only two fixed networks might be sufficient to 

warrant the finding of no SMP and the deregulation of fixed wholesale access markets, and 

(ii) the upcoming review of the EU regulatory framework. 

Having the concept of joint dominance been made fully and de facto applicable, NRAs must 

ensure that the required remedies which tackle the competitive outcomes are effectively 

applied. With regard to the fixed wholesale broadband markets, this means ensuring that 

NRAs impose effective and fit-for-purpose wholesale access products, at prices which allow 

a return on investments for all parties involved.  

Finally, we would also like to point out that adopting pro-competitive spectrum policies is a key 

element of any strategy aimed at tackling anti-competitive oligopolistic situations in mobile 

markets.  

 

Chapter 2.4. Remedies in the context of oligopolies 

 

7. In your view, what are the main ex ante remedies (which are currently present or could 

be introduced in the European ex ante regulatory framework) that could be applied to 

electronic communications services markets exhibiting oligopolistic market structures? 

(similar or differentiated remedies, symmetric regulation, etc.)? 

 

ECTA response 

We would start by pointing out that it should be recognised by policy makers and the regulatory 

framework that there are everlasting economic bottlenecks in the sector which require and will 

require continued access regulation. In fact, following several years of market liberalisation, 

regulatory and market experience have shown that the last mile of fixed networks constitutes 

an enduring bottleneck, with the related markets unlikely to become competitive in the 

absence of ex ante regulation. This is clearly evidenced by markets where the deregulation of 

the last mile has taken place leading to monopoly and duopoly market outcomes, where 

genuine infrastructure based competition (e.g. 3-4 competing fixed access networks) has 

never materialised for the well-known reasons of the non-replicability of the last mile in an 

economic viable manner.31  

                                                           
31 Which does not preclude that in some specific cases, and notably in the business segment, network 

duplication and infrastructure based competition have been successful in specific areas. 
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Therefore, in the context of the upcoming review of the regulatory framework and future policy 

work, it should be specifically recognised that there are long term enduring bottlenecks in the 

sector which will not cease to exist and that access based competition to those bottlenecks 

will be necessary in the long-term in order to ensure effective competition and customers’ 

choice. The regulatory framework should therefore depart from the implicit idea that at a given 

point in time, ex ante regulation would no longer be necessary as all electronic communication 

markets would have become competitive32. In fact, those markets where competition could 

effectively develop have mostly become competitive already, yet enduring bottlenecks do and 

will remain. Policy makers should thus recognise that ex post competition law will not be 

sufficient to address enduring market failures and therefore prevent long-term regulatory 

policy of fixed access pursuing or advocating an unwarranted and unjustified deregulatory 

path.  

We would also like to point out that if one wishes to add more ambition to the EU current levels 

of broadband roll-out, sector regulation and policy must be devised in such a way so as to 

ensure equal opportunities for incumbents and altnets alike to invest, with ex ante regulation 

being key in this regard. Note that evidence has shown that deregulated and very highly 

concentrated markets, characterised by a monopolistic or duopolistic market structure, do not 

yield higher levels of network investments.  

Consolidation considerably reducing the level of competition and customer choice, in 

particular in the fixed sector, should justify appropriate regulatory scrutiny and intensity. 

We would also like to add that, as mentioned in the response to the previous question, the 

concept of joint dominance must first and foremost be effectively applied in the context of ex 

ante regulation. Once joint dominance is found in a given market, appropriate ex ante 

regulation must be imposed on the undertakings which jointly enjoy a dominant/SMP position. 

The nature of the networks owned by the dominant undertakings may eventually justify the 

imposition of differentiated/complementary remedies. E.g. in case joint dominance is found in 

the wholesale local access market between a telco and a cable operator, the unbundling of 

the cable network should currently prove unfeasible. This would lead to different access 

remedies being imposed on the dominant undertakings. 

In case joint dominance is found, two or more undertakings will enjoy a position of market 

power which requires the imposition of ex ante regulation – i.e. asymmetrical regulation on the 

undertakings at stake. ECTA does not exclude the potential role of symmetrical regulation in 

oligopolistic markets though such regulation must be seen as complementary and not 

substitutable to asymmetrical regulation imposed to tackle a situation of significant joint market 

power.      

With regard to the mobile sector, we would restate that adopting pro-competitive spectrum 

policies is a key element of any strategy aimed at tackling anti-competitive oligopolistic 

situations in mobile markets.  

 

                                                           
32 See e.g. Recital 25 of the Framework Directive. 
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Additional comment supported only by some ECTA members with MVNO or late MNO 
entrant interests  
 

In addition, the EC should carefully analyse, both in an ex ante setting (sector-specific 

regulation) and ex post setting (i.e. merger control) whether existing or foreseen MVNO access 

remedies or voluntary commitments work properly or should be revised. 

 

Chapter 2.5. Other issues 

 

8. Please, provide any other insight or opinion regarding oligopoly analysis and 

regulation. 

No comment. 


