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ECTA’s response to the BEREC public consultation on 
High Level Principles on issues of non-discrimination 

 
 
Executive summary 
 
ECTA welcomes the opportunity to comment on the high level principles proposed by BEREC to 
address discrimination. ECTA very much appreciates the ongoing BEREC work regarding the 
review and updating of the Common Positions on wholesale unbundled access, wholesale 
broadband access and wholesale leased lines. 
 
We agree that these three markets remain very important and there is a clear and crucial role for 
BEREC to identify and promote the application of best regulatory practices in the specification of 
SMP remedies.  
 
We mostly agree with BEREC’s proposed principles and our comments are aimed at further 
refinement and making some suggestions on the review of the Common Positions. 
 
In summary we have the following suggestions: 
 

o ECTA fully agrees that the proliferation of best practices is a key role of BEREC in order to 
facilitate the creation of the single market, therefore we urge BEREC to more clearly 
identify and commit to best regulatory practices. 

 
o We agree with and support principles 1 and 2 but we would welcome an unequivocal 

recognition that whilst NRAs should always impose a general non-discrimination 
obligation, it is unlikely to be sufficient in itself to prevent the discriminatory 
behaviour of dominant operators. 

 
o We urge BEREC to confirm in the Common Positions that exceptions from imposing 

a general non-discrimination obligation could be justified only by not finding SMP in 
the relevant market or exceptional circumstances to be fully explained and justified. 
We suggest that BEREC clarifies in the Common Positions that the exceptional 
circumstance in which it might be justified not to impose a general non-discrimination 
obligation is if there is a genuine functional separation regime in place based on the 
Equivalence of Input principle including a proper monitoring system with all relevant KPIs 
and there is evidence that this regime is sufficient to prevent discriminatory 
behaviour. 

 
o We suggest as a high level principle that NRAs should impose equivalence and 

justify the exact form of it in light of the conditions of competition in their market. As 
equivalence of input is proven to ensure better outcomes than equivalence of output, we 
urge BEREC to recognise in the Common Positions that imposing equivalence of 
input across the wholesale value chain of the markets covered is the regulatory best 
practice in achieving equivalent access, and best implements the requirements of 
Article 10 of the Access Directive. 
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o We urge BEREC to clearly recognise in the Common Positions that an equivalence of 

output regime that merely requires the provision of comparable products at different 
prices, i.e. where the wholesale services are not provided under same conditions 
and are not of the same quality does not meet the basic requirements of Article 10 of 
the Access Directive. 

 
o We suggest that the Common Positions indicate the circumstances in which the 

standard remedies should be considered to have failed and NRAs could justify the 
imposition of functional separation. We recommend the continued or frequently 
repeated breach of the non-discrimination obligation to be identified as a clear 
justification for the imposition of functional separation. 

 
o We urge BEREC to add an important element to principle 5b, which is the availability 

of the amended or new wholesale product prior to the launch of the retail product by 
the SMP operator, enabling simultaneous retail launch by competitors. 

 
o We request that BEREC identifies it as best practice in the Common Positions for 

NRAs to prevent the launch of a downstream retail product if the SMP operator has 
not made the corresponding wholesale product available to its competitors. 

 
o We urge BEREC to reflect in principle 9 not only the requirement of a reasonably defined 

service level but include the fundamental rule that the level of service should be the 
same internally and externally. ECTA agrees with the service areas identified by BEREC 
and we suggest that a strong commitment is included in the Common Positions to 
the regulatory best practice of requiring SLAs in the minimum service areas listed 
and suggest the addition of further detail to some of the service areas already 
identified by BEREC. 

 
o We support and agree with the high level principles proposed regarding SLGs and KPIs, 

and in particular strongly support KPIs to be made available to all operators as well as NRA 
oversight.  In order to further refine the Common Positions with regard to  KPIs, we 
suggest the following best practices to be included: 

- KPIs should be measured separately for wholesale performance related to the 
SMP operator and its wholesale customers and made public (aggregating all 
alternative operators, but clearly separating the standard and premium SLA cases) 
- Performances for different wholesale services (LLU, WBA, leased line 
terminating segments, WLR, etc.) should be measured and recorded separately. 
- KPIs should measure the end-to-end process, i.e. from the moment the 
alternative operator/incumbent’s retail branch sends the first order or the first trouble 
ticket to the moment when the order is actually activated or the repair is closed. 
- The performance of business services should be assessed separately 
through the whole set of KPIs. 

 
o We request the 13 KPIs highlighted in the Annex to be used and collected by all NRAs on a 

frequent (mostly monthly) basis and collected by BEREC to be published regularly in order 
to ensure transparency for all stakeholders. In our experience the extraction of the data 
related to the 13 common KPIs suggested should neither be technically very 
complicated since these are basic data registered and available in the IT systems of 
SMP operators, nor should it be very costly. 
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Strong commitment to the best practice identified 
 
As the consultation document points out (para. 1.2) the proliferation of best regulatory practices is 
one of the key harmonisation activities to be undertaken by BEREC to support the creation of a 
single European market. 
 
ECTA fully agrees that this is a key role of BEREC, therefore we urge BEREC to more clearly 
identify and commit to best regulatory practices. The consultation document often presents the 
identified best practices as mere options – options among other options – for NRAs.  
 
In circumstances where the competition problems identified by NRAs clearly differ, NRAs need 
sufficient flexibility to tailor their regulatory approaches to the specific competition problems of their 
markets. This NRA flexibility is already ensured by the legal nature of BEREC Common Positions. 
A strong commitment to best practice made by BEREC would not undermine NRAs’ possibility to 
deviate from the identified best practice if objectively justified, therefore there is no danger of the 
clearly identified best practices being overly specific. 
 
BEREC Common Positions are not legally binding, but NRAs have to take utmost account of them 
and divergences have to be objectively justified. Committing to a best practice therefore would not 
make it mandatory, but NRAs would have to explain deviations from that best practice by national 
specificities. By contrast, if there is no BEREC commitment to a clearly identified best regulatory 
practice, the Common Positions would not increase consistency across the single market, because 
there would be in practice no need for NRAs to justify entirely diverging approaches by diverging 
national circumstances. 
 
It is particularly important that BEREC identifies and commits to best regulatory practice in the 
three markets covered by the Common Positions, because these markets are characterised by 
enduring bottlenecks where NRAs have identified the same or extremely similar competition 
problems. In these markets there is nationwide significant market power in all Member States (with 
a very few exceptions in markets 5 and 6), which requires the same or very similar regulatory 
treatment by NRAs and diverging approaches cannot be easily justified. 
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Source: European Commission, status at 6 December 2011. 
 
 
 
 

http://ec.europa.eu/information_society/policy/ecomm/doc/implementation_enforcement/eu_consultation_procedures/Market_overview_6%20December%202011.xls
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Objective 1: Principles ensuring a level playing field 
 
ECTA agrees with the competition problems highlighted and supports the high level principles 
proposed by BEREC to achieve the objective of a level playing field. We suggest to further 
strengthen these principles in order to ensure that the best practices identified in the Common 
Positions will be effective in practice in ensuring a level playing field across Europe. Our 
suggestions are based on the experience of alternative operators with discriminatory practices of 
dominant operators and regulatory approaches since the liberalisation of the telecoms market. 
 
We agree with and support principles 1 and 2 but we would welcome an unequivocal recognition 
that whilst NRAs should always impose a general non-discrimination obligation, it is 
unlikely to be sufficient in itself to prevent the discriminatory behaviour of dominant 
operators. As discussed by BEREC in the consultation document, this approach would 
correspond not only to the experience of alternative operators but also to the experience of the 
majority of NRAs, which already complement the general obligation with more specific measures. 
 
The ERG has also recognised that NRAs should not assume that a general non-discrimination 
obligation is sufficient in itself unless there is evidence in this regard: 
 

“A traditional obligation not to discriminate against third parties may be sufficient to alleviate 
the concern opposite but NRAs should not rely on an assumption that it will be 
sufficient (even in combination with an access obligation), unless there is evidence of 
this. NRAs should therefore consider whether additional measures are necessary to 
ensure that a strong incentive for compliance is provided as it will often prove 
unsatisfactory to plan to deal with each new problem by enforcement or dispute 
settlement.”1 

 
The consultation document suggests that there could be exceptions from principle 1 for objectively 
justified reasons. In ECTA’s view, non-imposition of a non-discrimination obligation could be 
justified only by extremely exceptional circumstances. We urge BEREC to confirm in the 
Common Positions that exceptions from imposing a general non-discrimination obligation 
could be justified only by not finding SMP in the relevant market or exceptional 
circumstances to be fully explained and justified. We suggest that BEREC clarifies in the 
Common Positions that the exceptional circumstance in which it might be justified not to impose a 
general non-discrimination obligation is if there is a genuine functional separation regime in 
place based on the Equivalence of Input principle including a proper monitoring system with all 
relevant KPIs and there is evidence that this regime is sufficient to prevent discriminatory 
behaviour. 
 
There is ample evidence that the general prohibition to discriminate is not enough in itself to 
prevent the continued anticompetitive behaviour of dominant operators. The level of detail in 
prescribing the non-discrimination obligation by NRAs should correspond to the level of 
technical complexity of the relevant wholesale access inputs, including the actual definition 
and availability thereof, as well as the provisioning, maintenance and repair processes, i.e. 
the opportunities of a dominant operator to discriminate against its wholesale customers. This 
includes considering the opportunity of enabling alternative operators to themselves carry out 
certain functions, for example in-the-field activation and de-activation of lines, aspects of 
monitoring and repair, etc. and the interfacing with the SMP operators’ systems. If the non-
discrimination obligation is not clarified, monitored and enforced in the context of a given regulated 
market, the NRA is effectively leaving it to the dominant operator to interpret and apply this 
obligation itself according to its own set of interests. As observed by the ERG, evidence from 
numerous regulatory/legal disputes supports the finding that vertically integrated operators’ natural 

                                                 
1 http://erg.eu.int/doc/publications/erg_06_70_rev1_wla_cp_6_june_07.pdf 
 

http://erg.eu.int/doc/publications/erg_06_70_rev1_wla_cp_6_june_07.pdf
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commercial interest is to favour themselves and discriminate as far as possible against their 
competitors. Such discriminatory behaviour can be exercised at a low cost resulting in significant 
competitive advantages in the downstream retail markets. 
 
Various studies2 have documented the strategic behaviour of dominant operators to engage in a 
range of tactics designed to give advantage to their own downstream operations to the detriment of 
competing operators who are their wholesale customers.  
 
Such behaviour can prevent a competing downstream operator from establishing a viable service 
offering (whether from the pricing, commercial or technical perspectives). It may also have a 
detrimental impact on the competing operator’s quality of service, or its plans for developing its 
own infrastructure. This, in the end, will hurt competition in the market, by reducing the confidence 
of existing or potential retail business and/or residential customers in the services offered by 
alternative operators. 
 
In order to effectively prevent such distortive behaviour but also to ensure legal, regulatory and 
market certainty for both dominant operators and for entrants, NRAs should clarify in detail in 
their market analysis decision how they will interpret the non-discrimination obligation in 
the context of the regulated market in a forward looking manner (including how it would be 
interpreted if new wholesale products appeared or would be necessary in the regulated wholesale 
access market in order to enable meeting the demand from entrants including for replication of 
retail offers and to support their own new retail offers). NRAs should also detail how they will 
put in place adequate mechanisms to ensure the application, monitoring and enforcement 
of the obligation, including sanctions in case of breaches. 
 
Regarding principle 3, ECTA agrees that it is important for NRAs to justify whether or not to impose 
equivalence and if imposed the exact form of it. We also agree with the statement in the 
consultation document that ensuring equivalence is important to create a level playing field. Given, 
however, the importance of equivalent access and its strong legal basis in Article 10 of the Access 
Directive we suggest as a high level principle that NRAs should impose equivalence and 
justify the exact form of it in light of the conditions of competition in their market. As 
equivalence of input is proven to ensure better outcomes than equivalence of output, we urge 
BEREC to recognise in the Common Positions that imposing equivalence of input across 
the wholesale value chain of the markets covered is the regulatory best practice in 
achieving equivalent access, and best implements the requirements of Article 10 of the 
Access Directive. 
 
According to Article 10 of the Access Directive the obligation of non-discrimination shall 
ensure, in particular, that the SMP operator applies equivalent conditions in equivalent 
circumstances to other undertakings and provides services and information to others 
under the same conditions and of the same quality as it provides for its own retail arm, or 
its subsidiaries or partners. 
 
In practical terms this means that a vertically or horizontally integrated SMP operator should 
supply wholesale products in such a way that competing service providers are placed in an 
equivalent position to the retail arm of the SMP operator regarding the information they receive 
about wholesale products, the terms and conditions under which wholesale inputs can be 
demanded to be developed, and the terms and conditions under which they are actually made 
available. The text of Article 10 of the Access Directive clearly requires as the minimum that the 
wholesale services must be provided by the SMP operators to others on the same conditions and 
of the same quality, which implies that a non-discrimination obligation merely requiring the 

                                                 
2 For example Europe’s Digital Deficit by Analysys Mason http://www.ectaportal.com/en/REPORTS/Europe-Digital-
Deficit-Study/Europe-s-Digital-Deficit-Study/ 
 

http://www.ectaportal.com/en/REPORTS/Europe-Digital-Deficit-Study/Europe-s-Digital-Deficit-Study/
http://www.ectaportal.com/en/REPORTS/Europe-Digital-Deficit-Study/Europe-s-Digital-Deficit-Study/


 7 

provision of similar wholesale services of similar quality does not comply with the 
minimum requirements of Article 10. 
 
The best way to guarantee information equality and equal treatment in service provisioning 
processes is the imposition of an equivalence of input obligation. The SMP operator should 
be obliged to use the same information, ordering, provisioning, maintenance and repair systems 
for wholesale services by its own retail and its external wholesale customers, in which they have 
access to the same wholesale products and related services.  

 
If the same ordering and information systems are used for providing wholesale services, and the 
necessary performance information is made available on a comparative basis, any discrimination 
can be easily revealed such as delays in supplying the wholesale service, differentiated repair 
times and the proportion of refusals to supply. Given that it is more costly to develop and 
operate two separate ordering systems and makes it much more difficult for the NRA to monitor 
and enforce non-discrimination, there is no good justification for not requiring equivalence of 
input from the vertically integrated operator. This is particularly the case when new systems 
and processes are being developed by the SMP operator, in which case it is more costly to 
develop similar, parallel systems and processes for external wholesale customers than to use the 
same ordering and information systems for all wholesale provisioning.  
 
Therefore, NRAs should consider that the cost of implementing Equivalence of Input is 
proportionate and it should always be mandated for new wholesale products, processes 
and systems. Using the same systems and processes also guarantees in a single elegant motion 
the correct allocation of “wholesale related costs”, which are today only borne by the competitive 
operator and are one of the sources of margin-squeezes. 
 
After several years of experience with applying and monitoring an Equivalence of Output regime in 
the UK market, Ofcom concluded in its Telecommunications Strategic Review that: 

“In principle, equivalence of input delivers many advantages over equivalence of 
outcome. It generates better incentives to BT to improve the products it offers to its 
competitors, it increases transparency, it is easier to monitor compliance and it would 
require less ongoing intervention by Ofcom. It therefore offers greater potential to solve the 
problem of inequality of access in a sustainable fashion. (Para 6.13)” 

 
The consultation document describes equivalence of output as an equivalence regime where the 
wholesale access products the SMP operator offers to alternative operators are comparable or 
identical to those it provides to its downstream retail arm in terms of functionality and price, but 
they may be provided using different systems and processes. 
 
We urge BEREC to clearly recognise in the Common Positions that an equivalence of output 
regime that merely requires the provision of comparable products at different prices, i.e. 
where the wholesale services are not provided under same conditions and are not of the 
same quality does not meet the basic requirements of Article 10 of the Access Directive. 
 
ECTA is of the view that equivalence of input is most effective in ensuring a level playing field if 
applied across the entire wholesale value chain and not only at one level or a subset of levels as is 
suggested by the consultation document (Para 3.38). New entrants climbing the ladder of 
investment typically first rely on wholesale broadband access and subsequently migrate a 
proportion of their customers to physical network access. Ensuring equivalence in both the 
provision of wholesale broadband access and in the provision of physical network access is 
therefore equally important in order to ensure competitive conditions in which entrants can 
effectively compete and move up the rungs of the ladder. Similarly, ensuring equivalence only at 
one level or a subset of levels (for instance only at the physical network access level) would not be 
effective in creating a level playing field for business service provision, because business service 
providers primarily need business grade wholesale broadband and leased line inputs and rely on 
physical access only to a very limited extent. Also more established entrants need a mix of 
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wholesale access products across the value chain in order to be genuinely able to offer 
competitive downstream services, which can be ensured only by a consistent approach to non-
discrimination across the relevant wholesale access product markets. 
 
An equivalence of input regime prevents and reveals discrimination more effectively even 
compared to an equivalence of output regime where the wholesale access products are identical 
and are provided on same terms and conditions internally and externally. This is simply because it 
is virtually impossible or at least very difficult to reveal discrimination in the end to end provisioning 
process when the systems and procedures for internal and external provisioning significantly differ. 
For instance, if the provisioning processes are different and go through different systems it is 
extremely onerous if not impossible to measure whether the same timescales were observed from 
the moment the order was placed by the external/internal wholesale customer until actual line 
activation. This is a major shortcoming of the Italian equivalence of output regime that has been 
also recognised to a certain extent by the Equality of Access Board3. 
 
The following table summarises the benefits of an Equivalence of Input regime compared to 
Equivalence of Output4. 
 

 EoO EoI 
Service provision under 
same conditions 

No: different prices, different 
processes 

Yes: same prices, same 
timescales, same service 
levels, same systems & 
processes 

Service provision of 
same quality 

No: different products of 
different quality 

Yes: same products & 
services of same quality 

Information under same 
conditions and quality 

No: information on external 
products only 

Yes 

Transparency No: NRA & competitors cannot 
identify discrimination, KPIs 
can be used only to a limited 
extent where the wholesale 
service is the same, i.e. fault 
repair 

Yes, through SLAs and KPIs 

Incentives to 
discriminate 

High: no incentive to deliver 
high quality external product, 
can be practiced at low cost 
with significant retail gains 

Low: incentive to deliver high 
quality wholesale product, 
discrimination immediately 
detectable and sanctioned 

Impact on enforcement Negative Positive 
Impact on investment Negative: undermines 

confidence 
Positive: strengthens 
confidence 

 
 
In several Member States the strengthening, monitoring and proper enforcement of existing non-
discrimination obligations imposed on dominant operators may be sufficient in itself to address the 
competitive problems, whilst for others the already previously existing toolbox of remedies 
provided for in the Framework may be insufficient to fully address anti-competitive behaviour by a 
vertically integrated (and more and more also horizontally) dominant operator. Functional 
separation may need to be mandated or introduced on a voluntary basis. 
 

                                                 
3 Annual Report 2012, page 166 
4 Largely based on Equivalence of Input and Functional Separation: A Framework for Analysis by SPC Network 
http://www.spcnetwork.co.uk/uploads/20090226EFSReport.pdf 
 

http://www.spcnetwork.co.uk/uploads/20090226EFSReport.pdf
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ECTA agrees with the high level principle proposed by BEREC that NRAs should consider 
imposing functional separation only when all other ‘standard’ regulatory obligations have failed to 
create a level playing field. We suggest that the Common Positions indicate the circumstances 
in which the standard remedies should be considered to have failed and NRAs could justify 
the imposition of functional separation. We recommend the continued or frequently repeated 
breach of the non-discrimination obligation to be identified as a clear justification for the 
imposition of functional separation. 
 
If KPIs show that the agreed service level has been breached over a 3 months period by more 
than 15% during a 12 months period, that is evidence of a continued serious breach of the non-
discrimination obligation, and therefore this obligation is not enough to promote effective 
competition in the relevant wholesale access product market.  
 
Similarly, if KPIs show that the SLA has been breached more than 5 times by more than 15% 
during a 12 months period, NRAs should consider that as a frequently repeated and serious 
breach of the non-discrimination obligation, which should trigger formal consideration of the 
imposition of functional separation. 
 
Functional separation includes non-discrimination in its most transparent and strongest form, for 
cases where standard remedies have not proven effective in removing the commercial incentives 
to abuse dominance. This is due to the fact that persistent competitive failures result to a large 
extent from untackled non-price discrimination.  
 
It does not require the imposition of Functional Separation, however, to mandate equivalence of 
input. Functional separation ensures behavioral and organizational changes within a dominant firm 
persistently abusing its dominant position. Equivalence of input prevents non-price discrimination 
by requiring fully equivalent access to wholesale services and information. 
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Objective 2: Principles ensuring the avoidance of unjustified first mover advantages  
 
ECTA agrees with and strongly supports the high level principles proposed by BEREC in order to 
avoid unjustified first mover advantages. 
 
We urge BEREC, however, to add an important element to principle 5b, which is the 
availability of the amended or new wholesale product prior to the launch of the retail 
product by the SMP operator, enabling simultaneous retail launch by competitors.  
 
A key pre-requisite of a level playing field – in markets where dominance is present and ex-ante 
regulation applies – is the availability of the relevant wholesale product to competitors before 
the dominant operator launches a new retail offer or bundle. If the SMP operator is not 
required to provide a wholesale product before the launch of its own offer, it is able to 
leverage its dominance and foreclose retail markets. Despite of the importance of this 
obligation in preventing the dominant operator from reinforcing its dominance, several NRAs do not 
impose it at all, whilst others require the availability of the wholesale product only at the time of the 
retail offer’s launch, thus permitting significant first mover advantages to the SMP operator, 
because it would leave the alternative operator to study an offer, make a business case, create its 
own related systems and services, interface with the wholesale supplier, test the service, etc.  
 
Even if the NRA imposes this obligation, several NRAs do not have the power to effectively 
enforce it, lacking the power to suspend the launch of the SMP operator’s retail offer pending 
compliance with the requirement to offer the relevant wholesale product to third parties.5 
 
NRAs will need to elaborate in particular on the obligation to provide access on non-discriminatory 
terms for cases when the vertically or horizontally integrated operator intends to launch a new 
retail service and has been designated as having SMP in associated wholesale markets. Such an 
operator must ensure that, when intending to launch a retail service, it provides information on the 
underlying wholesale product changes/developments and is in a position to meet all reasonable 
requests for wholesale products enabling replication of the retail product or bundle in question. If 
this is not the case, the enforcement of the non-discrimination obligation should mean that the 
SMP operator, in order to comply with its obligation, has to refrain from launching the related retail 
product until the conditions at wholesale level are fulfilled. 
 
Experience shows that the lack of effective regulation preventing first mover advantages can 
ensure a significant unjustified competitive advantage to dominant operators. For instance when 
the incumbent deploys or completes NGA networks it can switch - on a trial basis or on a full 
commercial basis - customers to these networks without competitors being able to offer a 
competing retail service. In order to prevent incumbents from foreclosing competition in NGA 
based retail products – where their market shares are currently around 90-100% across Europe 
versus an average 45% in traditional broadband – they should be obliged to offer the relevant 
wholesale product before the introduction of the retail product, and in case of non-compliance, the 
introduction of the retail product should be prohibited (Principles 5a & 5b). 
 
Therefore we urge BEREC to identify it as best practice in the Common Positions for NRAs to 
prevent the launch of a downstream retail product if the SMP operator has not made the 
corresponding wholesale product available to its competitors. 

 
NRAs should ensure that provision of an equivalent wholesale product in the wholesale market in 
which an operator has been designated as having SMP occurs in sufficient time for 
simultaneous launch by competitors of a competing retail product or bundle so as to avoid a 
material adverse effect on competition.  
 

                                                 
5 ECTA Regulatory Scorecard 2009 
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The SMP operator should share the same product information with all of its wholesale customers 
as soon as development starts with updates during the production process. The wholesale product 
should be made available to competitors in sufficient time to enable simultaneous launch of the 
retail product, allowing enough time for system build, testing and implementation of the 
product. We agree with the 6 months’ advance availability of wholesale products required 
by the NGA Recommendation. 
 
 
Objective 3: Principles ensuring the reasonable quality of access products 
 
ECTA welcomes and very much appreciates the high level principles proposed by BEREC in order 
to ensure the reasonable quality of access products. We agree with and support the principles but 
we suggest a few improvements. 
 
We urge BEREC to reflect in principle 9 not only the requirement of a reasonably defined service 
level but include the fundamental rule that the level of service should be the same internally 
and externally. 
 
Equality should be ensured relating to the key features of the wholesale product and the process of 
its provision, which include functionality, quality and reliability, processes for testing, ordering, 
provisioning and fault repair of the product, as well as the systems they depend upon. 
 
ECTA agrees with the service areas identified by BEREC and we suggest that a strong 
commitment is included in the Common Positions to the regulatory best practice of 
requiring SLAs in the minimum service areas listed. 
 
 
We suggest the addition of further detail to some of the service areas already identified by 
BEREC as follows: 
 
 
o Access delivery times 
 
(i) Validation time: time between receipt of a line order and sending of order acceptance or 
refusal; 
 
(ii) Delivery time: time between receipt of line installation order (the first order in case several 
orders were needed due to the incumbent’s refusal) and sending of done message provided the 
service is working (see next timer); 
 
Under the non discrimination obligation, average delivery time of any wholesale product should be 
below the average delivery time of each of the SMP operator’s own downstream products, taking 
into account the fact that retailing objectively also takes time. 
 
(iii) Delivery precision: once the SMP operator has sent the done message the service must be 
working. 
 
A SLA on delivery precision is required in order to avoid abuse of the SLA on delivery time by 
sending a done message without having delivered a working service.  
 
In case a done message is sent and the service requested is not operational, compensation should 
be due by the SMP operator. Such compensation should be over and above any amount of 
compensation to be paid due to line delivery delays. 
 
(iv) If the SMP operator offers “speed installation” in certain cases to its retail (business) 
divisions to cater to specific customer demand, such a product should be made available at the 
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same time to its other wholesale customers as well. Such an offer should not be prevented by the 
average KPI. 
 
SLAs should include lower delivery times for particular situations where the work to be undertaken 
is limited, such as upgrades or migrations. 
 
It would also be of interest to foresee lower delivery times for a reduced number of installations 
(urgency cases). SMP operators are in the position to speed-up installations to some specific 
clients, therefore such a possibility should be extended to alternative operators. Such lower 
delivery times could be limited, for instance, to 10% of the requests. 
 
o Fault clearance times 
 
Different levels of SLA on fault clearance should be available to reflect differences in customer 
demand: 
 
(i) Standard SLA: this level of SLA reflects mass market demand. It should be included with no 
additional fee. The SLA should be at least equivalent to the service level offered by the SMP 
operator to its own downstream operations (and at least 10% better than the service level offered 
on the retail market, taking into account of the fact that retailing objectively also takes time). 
 
(ii) Premium SLA: this level of SLA reflects business market demand. It should be available on 
demand and could be subject to an additional fee. Different levels of premium SLA can be 
available depending on SMP operator’s capabilities. However the levels must at least be 
equivalent to those in place for SMP operator’s downstream services. 
 
o Associated facilities provision times 
 
Delayed delivery of associated facilities have a seriously detrimental impact on competitors by 
preventing them from timely roll-out and geographic extension of their services, from extending in a 
timely manner their broadband capacities by ordering supplementary facilities (e.g. collocation, tie 
cables…) on already unbundled sites, etc. 
 
Alternative operators’ ability to meet customer demand in due time is all the more important when 
the service is already commercially launched. Any delay in associated facilities provisioning has a 
direct impact on the customer experience and the perception of service quality by customers of the 
alternative operator, thus ultimately on alternative operators’ prospects on customer acquisition. 
 
Therefore NRAs should ensure that associated facilities provision times defined as the time 
between receipt of facility (collocation, tie cables, backhaul delivery …) service order and delivery 
of the requested service are subject to adequate SLAs. 
 
We also support and agree with the high level principles proposed regarding SLGs and KPIs, and 
in particular strongly support KPIs to be made available to all operators as well as NRA oversight.  
In order to further refine the Common Positions with regard to  KPIs, we suggest the following 
best practices to be included: 
 
o KPIs should be measured separately for wholesale performance related to the SMP 

operator and its wholesale customers and made public (aggregating all alternative 
operators, but clearly separating the standard and premium SLA cases) in order to ensure that 
the QoS provided internally and to alternative operators can be genuinely compared. This 
should include information on the end-to-end performance of the SMP operators’ retail 
services, to enable verification that account is taken of the fact that retailing objectively also 
takes time. Note: KPIs should be aggregating all alternative operators as described above, but 
this should not prevent SLA reporting to operators on an individual basis, enabling them to 
track and compare the service provided to them individually. 
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o Performances for different wholesale services (LLU, WBA, leased line terminating 

segments, WLR, etc.) should be measured and recorded separately. 
 
o KPIs should measure the end-to-end process, i.e. from the moment the alternative 

operator/incumbent’s retail branch sends the first order or the first trouble ticket to the moment 
when the order is actually activated or the repair is closed. 

 
o The performance of business services should be assessed separately through the 

whole set of KPIs.  
 
 
Regarding the availability of a comparable, limited set of KPIs across Europe, ECTA believes that 
there would be significant benefits for all stakeholders (including NRAs, operators and end users) 
from collecting and publishing such KPIs. 
 
When the same regulatory obligation – non-discrimination – defined at the principle level by 
EU law is imposed in the same relevant wholesale product markets of the single market, it 
is a legitimate expectation of all stakeholders that it means the same in practice and results 
in very similar benefits to end users.  
 
Dominant operators should be held to account to the same extent to refrain from anticompetitive 
behaviour and should bear the same regulatory burden when being prevented from abusing their 
dominance. It is difficult to justify why the dominant operator in one Member State is permitted 
more leeway in leveraging its dominance in the same market to the detriment of its competitors 
and end users whilst others are subject to obligations and may be penalized if they engage in the 
same discriminatory behaviour. Similarly, there should be reasonable regulatory certainty provided 
for entrants that the same regulatory remedy ensures similar conditions for competitors that are 
measured in the same way.  
 
Given that the ultimate objective of regulating wholesale markets in a harmonized manner is to 
deliver the benefits of effective competition to all European end users in the retail markets, 
consumers and business users of competitors can legitimately expect that NRAs across Europe 
monitor with the same vigilance that they do not suffer as a result of the abusive conduct of a 
dominant operator. 
 
Finally, the divergence in the conditions of competition and the level of potential abuse suffered by 
end users in a single market should be comparable at the EU level and enable the 
identification of best practices as well as serious divergences. 
 
ECTA considers that the 26 KPIs listed in the Annex are the most important ones in order to 
effectively prevent discrimination by dominant operators and the gaming of a system based on 
more minimalist KPIs. The use of this set of KPIs should be put forward as a BEREC initiative. 
 
We consider that the 13 KPIs highlighted in the Annex should be used and collected by all NRAs 
on a frequent (mostly monthly) basis and collected by BEREC to be published regularly in order to 
ensure transparency for all stakeholders. This would be a similar exercise to the collection of data 
on termination rates and roaming charges which is already conducted by BEREC, and is very 
important in the context of BEREC’s objective to better empower consumers. 
 
The ERG/BEREC recognized itself that it is best practice to have in place at least a minimum set of 
KPIs6: 
 

- Ordering 

                                                 
6 Supra, footnote 10. 
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• Number of orders completed; 
• % of orders rejected after having successfully passed the administrative validation 
step. 

- Delivery 
• Average delivery time; 
• % of delivery at or before the committed date; 
• Delivery precision e.g. percentage of fault reported in the 30 days following service 
delivery. 

- Fault repair 
• Percentage of fault under SMP player responsibility reported per line and per year; 
• Average laps of time for fault clearance; 
• % of fault cleared at or before the committed date. 

 
The consultation document highlights technical difficulties and potentially high costs as obstacles 
to the establishment of a common set of comparable, European KPIs. In our experience the 
extraction of the data related to the 13 common KPIs suggested should neither be 
technically very complicated since these are basic data registered and available in the IT 
systems of SMP operators, nor should it be very costly. 
 
Regarding the cost implications for providing KPIs by SMP operators it should be borne in mind 
that any operator providing activation/installation and repair of network elements services is 
measuring its performance at each step of the process for its own purposes, to enable assessment 
of productivity and improvement in efficiency, in the interests of its stakeholders (including 
employees, management, shareholders, and its customers (internal and external). The cost of 
computing, communicating or publishing KPIs relying on already existing performance 
measurements is trivial at a time when information is available in IT systems, can easily be 
extracted, and can be e-mailed / placed on the Web. 
 
For new KPIs, costs may be dependent upon the complexity of the KPI request, whether the 
required data exists and where the required data is located.  A simple system based KPI request 
where the required data exists and is held in a database might be in the region of a one off EUR 
120, but then would need on-going manual reporting costs to package, check, process and deliver 
it to the report consumer. 
 
Consequently, the production and collection of the 13 common KPIs across Europe suggested 
above is unlikely to have very significant cost implications for SMP operators. 
 
 
Objective 4: Principles ensuring efficient and convenient wholesale switching processes 
 
ECTA agrees with high level principles proposed by BEREC in order to ensure efficient and 
convenient wholesale switching processes and strongly supports their inclusion in the Common 
Positions.  
 
However, we have doubts about BEREC’s suggestion under Principle 12b that a “premium 
switching service” (at a premium charge) may be defined to reduce downtime in the context of 
switching. This entails risks of gaming by the SMP operator, who could overstate (to alternative 
operators and to the NRA) that considerable downtime would be inevitable or legitimate “as a rule”, 
to which exceptions are possible. Furthermore, the SMP operator could deliberately fail to optimize 
switching processes, in order to be able to collect premium charges from alternative operators who 
need fast switching in order to be able to attract customers. The target, and related principle, 
should be standard seamless instantaneous or quasi-instantaneous switching, as has been 
achieved already in some cases (e.g. number portability no longer tends to involve any significant 
downtime for the end user in the countries where number portability is efficient).  
With regard to Principle 12g, we agree that visibility is essential, but we have doubts about the 
suggested creation of a specific web interface, as this may suggest the creation of a separate 
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system/overlay/interface rather than equivalence of input in terms of access to the relevant 
systems of the SMP operator. 
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Annex: Recommended list and description of KPIs  
 
KPIs measuring monthly performances in provisioning of wholesale services (separate KPIs for active and non-active lines, KPI measured 
separately for alternative operator and SMP operator) 
 
 Description KPI Goal/rationale 
1 Percentage of monthly successfully completed 

activation orders  Activated Orders in the month /Total  
activation orders sent in the month 

To measure non discrimination between 
Altnets and SMP operator in the activation 
process 
 

2 Percentage of monthly rejected activation 
orders  

Rejected Orders in the month /Total  activation 
orders sent in the month 

3 Percentage of monthly activation orders in 
standby 

Orders in standby in the month/Total activation 
orders sent in the month 

4 Percentage of successfully completed 
activation orders within time imposed by NRA 
(standard SLA) 

Activated orders within SLA / total monthly 
activated orders 

5 
Percentage of services activated beyond time 
imposed by NRA (standard SLA)  

Activated orders beyond SLA / total monthly 
activated orders 

6 
Average time to activate orders  Sum of total duration of total activated orders 

/total monthly activated orders 
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7 

Percentage of activation orders rejected due to 
formal mistakes in filling the order 
 

activation orders rejected for formal mistakes 
/total orders rejected in the month 

(relevant only for EoO, not necessary in cas of 
EoI) 
To identify potential discrimination resulting 
from different processes used by incumbent 
retail branch and Altnets to send activation 
orders. If the performances between Altnets 
and incumbent are substantially different it 
could mean: 
- that the SMP operator has different (and 
more accurate) information available in its 
interface  
- that the process used by the SMP operator 
allows it to correct mistakes immediately.   

8 

Percentage of activation orders rejected for 
technical reasons  

activation orders rejected for technical reason 
in the month/ total orders rejected in the month 

To identify potential discrimination in the 
management of technical problems related to 
the activation activities. If the performances 
between Altnets and the SMP operator are 
substantially different, it indicates a 
discriminatory behaviour of the SMP operator 
in managing and solving technical problems 
connected to the activation orders sent by the 
retail branch compared to the orders sent by 
the Altnets. 
 

9 
Percentage of activation rejected for customer 
problems  

activation orders rejected for customer 
problems/ total orders rejected in the month 

To identify potential discrimination in the 
management of the activities that involve the 
activation at the customer premises.  

10 

Average time to reject orders 
Sum of time between order sent and its 
rejection (for all orders rejected during the 
month)/ total orders rejected in the month  

To identify potential delay and asymmetry of 
information between SMP operator branch and 
Altnets.  If the average time is substantially 
different it means that the SMP operator 
provides its retail divisions information on 
technical or other problems quicker compared 
to the same information provided to Altnets.  
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11 

Percentage of activation orders in stand by for 
customer problems  
 

Orders in Stand by for customer 
problems/Total  orders sent and in stand by 

If the performance between Altnets and the 
SMP operator is substantially different the KPI 
indicates that a different and more effective 
process for managing the activation at the 
retail customer premises is used for the SMP 
operator, resulting in a lower number of orders 
in stand by for the SMP operator. 

12 

Percentage of activation orders in stand by for 
technical problems  
 

Orders in Stand by for technical 
problems/Total  orders sent and in stand by 

If the performance between Altnets and the 
SMP operators’ retail branch is substantially 
different the KPI indicates that a different and 
more effective process for resolving technical 
problems in the activation phase is used for 
the SMP operators’ retail branch, resulting in a 
lower number of orders in stand by for the 
SMP operator. 

13  
Average time to activate customers in a three 
month period  

Total time to activate customers in the period 
/total customers activated in the period 

The KPI measures the average time needed to 
activate the customer (taking into account that 
in many cases more than one order has to be 
sent for the same customers following a 
rejection or other technical problems)  

14 Average activation time of the best 2% Average Activation time for best 2% of 
activations in period for wholesale and retail 
access 

The KPI measures the activation time for 
probably valuable customers. Differences 
between retail and wholesale would suggest 
greater flexibility of the organization towards 
own retail customers 
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15 “downtime” of electronic interface for 
wholesale products 

Downtime of electronic interface (order and 
fault repair) in minutes per month 

The KPI measures the total downtime of the 
electronic order interface. If the interface is 
“down”, no orders with correct time stamps can 
be sent and recorded, therefore all the KPIs 
above can be circumvented if the interface is 
down. 
Should not be more than 20 min per month. 
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KPIs to measure managing of orders in the stand by queue (Quarterly report) 
 
 
 Description KPI Goal/rationale 

16 Percentage of orders in stand by that have 
been activated in the period  

Order in stand by activated during the period / 
Total  stand by orders*  The KPI measures the way technical and 

other issues that have prevented orders from 
being processed and services from being 
activated are dealt with for the Altnets and the 
SMP operator. A difference in the 
performances indicates a discriminatory 
approach in solving network/customer 
problems in favour of the SMP operators’ 
retail branch which determines a capability  to 
activate a customer in a shorter time 

17 
Percentage of orders in stand by that have 
been rejected 

orders in stand by rejected /Total  stand by 
orders* 

18 

Average time of orders in the stand-by queue 

Total time of orders in the stand by queue/ 
number of orders in the stand by queue in the 
period   
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KPIs to measure assurance  
 
 Description KPI Goal/rationale 
19 Percentage of faults   

 Trouble Ticket (TT) sent in one month/number 
of active lines  

To measure the performances of the 
network. 
 

20 Number of TT opened by retail/business 
customers 

Number of TT sent in one month by standard 
retail customers and by business customers 
separately 

 

21 Percentage of faults repaired within the 
standard SLA  

Faults repaired within regulated SLA /TT 
opened 
 

To identify possible discrimination between 
fault intervention procedures for the SMP 
operator and for Altnets  

22 Percentage of faults repaired beyond standard 
SLA  

Faults repaired beyond SLA/Total TT opened in 
the month 

23 Percentage of faults repaired within the first 
day from opening TT  

Faults repaired within the first day from opening 
of TT / Total TT opened in the month 

24 Average time to repair faults differentiated 
between standard retail and premium  

Total time to repair faults in the month/total TT 
resolved in the month for standard retail and 
business grade ‘premium’ customers separately 

25 Percentage of unresolved faults  Unresolved faults /Total  TT opened in the 
month  

26 Percentage of trouble tickets rejected weekly Rejected TT / Total  TT opened in the week To identify “load balancing” by incumbent 
(vacation, strikes) in a discriminatory way. 

 
 
 
 
 
 


