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ECTA Response to BoR (13) 186 - BEREC Public Consultation  

Draft review of the BEREC Common Position on  

Geographical aspects of market analysis 

(definition and remedies) 

7 February 2014 

 

A. Introduction and comments on the Executive Summary and on Section I 

The European Competitive Telecommunications Association (ECTA) welcomes the 

opportunity to comment on BEREC’s proposed review and update of the 2008 ERG 

Common Position (hereafter ‘CP’) on geographical aspects of market analysis. 

Sub-national regulation remains an exception 

Whilst a review is justified given the time that has elapsed, and whilst it is a fact that several 

Article 7/7a Second Phase cases have been launched by the European Commission on the 

issue of geographic market segmentation (market definition) and geographic differentiation 

(imposition of remedies) since 2008, fact is that sub-national regulation remains very 

much the exception, not the norm.  

Indeed, ECTA wishes to highlight that, although the consultation document contains an 

extensive list of cases where geographic market segmentation or differentiation of remedies 

was considered, the final measures adopted by NRAs relating to the overwhelming 

majority of the cases listed in Section III did not result in sub-national market 

definitions. Geographic differentiation of remedies in the final measures adopted by 

NRAs also remains limited. ECTA provides its assessment of these cases in Section C 

below. ECTA also discusses additional relevant cases below. 

ECTA therefore wishes to caution against attaching disproportionate importance to 

NRA notifications which put forward proposals on geographic segmentation of markets or 

remedies but which were ultimately withdrawn, modified, vetoed or overturned on 

national appeal. 

Market 4 not a candidate market for geographic segmentation 

ECTA disagrees with the suggestion that Market 4 (wholesale (physical) network access 

at a fixed location) would be a candidate market for geographic segmentation. In fact: (i) 

no1 NRA has decided to segment this market on the grounds of competitive dynamics, and 

(ii) we are not aware of any NRA genuinely considering to doing so, given the factual 

situation of that market. The approach taken to set wholesale copper local loop unbundling 

charges and the approach taken to the availability of copper sub-loop unbundling in some 

                                                           
1
 FI, HU, UK (Hull) proceeded to geographic segmentation of Market 4 justified by historic separate incumbent 

fixed operator footprints; historic footprints are not the subject of this BEREC consultation. This is reflected in 
paragraph 37 of the consultation document. 
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countries is not readily related to the geographic aspects of market analysis as discussed in 

this consultation.   

Caution on constraints by technologies other than DSL 

Where the consultation document discusses the “increased importance of technologies other 

than xDSL (cable, Wi-Fi, mobile broadband, etc.)”, ECTA wishes to urge caution on the 

presence, the architecture, the characteristics, the functionalities and material 

importance of certain technologies.  

ECTA accepts that cable can constrain wholesale markets upstream from retail consumer 

markets, in those cases where it is present and used to provide retail services, which can 

vary from street to street. However, cable does not materially constrain wholesale 

markets upstream from retail business markets due to e.g. cable being a shared 

medium, the contention ratios practiced by cable operators, the fact that maintenance and 

repairs are generally conducted during office hours, the approach of cable operators to 

SLAs/SLGs.  

It is important to note that no NRA has considered Wi-Fi as a valuable direct or indirect 

constraint on wholesale broadband access (the Czech ČTÚ withdrew its second 

notification in this regard in December 2013). The 1 out of 28 NRAs (Austrian TKK) that has 

considered mobile broadband (retail) to affect the wholesale broadband access market 

definition, found this not to be the case for non-residential customers. We highlight, in 

this regard, the European Commission’s comments on page 6 of letter C(2013)4968 final 

dated 25 July 2013: 

Inclusion of mobile broadband connections in the residential customers' retail broadband access market 

definition 

The Commission invites TKK to closely monitor future market developments, particularly with regard to the 

evolution of fixed broadband networks due to NGA roll-out, and the impact that this could have on the 

substitutability of mobile broadband products, which might not be able to continue offering the same services 

due to, for example, network congestion. 

 

In this regard, the Commission invites TKK to reconsider the market definition in case its forecasts on the 

continued substitutability of fixed and mobile broadband products and NGA roll-out prove to be incorrect and 

to further analyse in detail as appropriate whether the wholesale broadband access market for the subsequent 

use of residential customers warrants ex ante regulation. 

    
Geographic segmentation of the market for terminating segments of leased lines remains 

exceptional  

With regard to wholesale terminating segments of leased lines, ECTA wishes to 

emphasise that geographic segmentation remains highly exceptional, and that the only 

NRA (Austrian TKK) that had adopted a large-scale sub-national deregulated area (case 

AT/2008/0836), notified in 2013 a proposed reversal of that finding. Whilst it has ended up 

withdrawing that notification, we understand that it intends to confirm the proposed reversal 

or reduction of geographic segmentation through a new notification in 2014. 

On the basis of the above, ECTA urges caution on: 

a) Attaching disproportionate importance to NRA notifications that: 
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(i)  did not result in a final decision providing for sub-national market  definition 

and/or geographic differentiation of remedies (withdrawal, modification, veto, 

overturned on national appeal) 

(ii) are in the process of being reversed by the NRA 

b)  The risks to regulatory predictability associated with conclusions on geographic 

aspects of market analysis, which are not supported by widespread established 

precedent. 

c)  Attaching disproportionate importance to perceived constraints from alternative 

technologies, which may be over-stated in terms of their footprint (which can 

vary within the boundaries of an MDF, of a municipality, even on a street-by-

street basis), their capabilities, and their resulting constraining ability. 

Our comments below focus on the points on which we suggest improvement to the 

document along the line above.  

 

B. Basic principles (comments on Section II) 

ECTA welcomes BEREC’s key message that the assessment of geographical differences 

within a market analysis procedure is, in principle, a task for the individual NRAs to carry out, 

using competition law principles (incl. the EC SMP Guidelines), taking utmost account of the 

EC Recommendation on Relevant Markets Susceptible to Ex-Ante Regulation (hereafter ‘the 

EC Recommendation’) as well as the national specificities applicable in each Member State. 

A necessary corollary is that the EC Recommendation, which itself must be based on 

competition law principles, should not pre-judge the geographic scope of markets, and in 

particular should not express priority for consideration of sub-national geographic markets to 

be regulated on an ex-ante basis. In that light, we consider the ideas put forward in the 

Ecorys/IDATE/ICRI study referenced in paragraph 10 contrary to the principles highlighted 

above, and we therefore suggest removal of the reference to this study from the final 

BEREC CP. 

 

C. Main cases since the approval of the 2008 CP (comments on Section III) 

As already indicated in Section A. above, ECTA wishes to caution against attaching 

disproportionate importance to NRA notifications that: (i) did not result in a final decision 

providing for the definition of sub-national markets and/or geographic differentiation of 

remedies (due to withdrawal, modification, veto, decision overturned on national appeal), 

and (ii) are in the process of being reversed by the NRA.  

With regard to each of the cases of sub-national market definition or geographic 

differentiation of remedies listed in Section III of the draft CP (including in the footnotes), 

please allow us to make observations which in our view show that geographic market 

segmentation and differentiation of remedies remains an exception:  

Definition of sub-national geographic markets 
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a) Cases where the definition of sub-national markets was effectively based on a 

stringent test of availability of upstream competition/use of upstream wholesale 

remedies  

 

 UK/2007/0733: Final Ofcom decision included geographic segmentation of the WBA 

market, for part of the UK territory. 

 

 PT/2008/0851: Final ANACOM decision included geographic segmentation of the WBA 

market, for part of the Portuguese territory. 

 

 UK/2003/0035-0039: Final Ofcom decision included geographic segmentation of a small 

product subset of the wholesale leased lines terminating segments market for a very 

specific area corresponding to the ultra-densest business districts in London. 

 

 UK/2013/1428: Final Ofcom decision included geographic segmentation of a small 

product subset of the wholesale leased lines terminating market for a very specific, but 

slightly expanded, area, still corresponding to the ultra-densest business districts in 

London. 

 

b) NRAs decisions overturned by the national courts 

 

 AT/2007/0757: Final TKK decision on geographic segmentation of the WBA market was 

overturned by the national appeals court. 

 

c) Proposals vetoed by the European Commission 

 

 CZ/2012/1322: ČTÚ notification vetoed by European Commission (attempted inclusion of 

cable and especially Wi-Fi as competitive constraints on WBA market with a view to 

geographic segmentation). 

 

 PL/2012/1394: UKE notification vetoed by European Commission (attempted municipal 

boundary criteria for WBA market with a view to geographic segmentation). 

 

d) Proposals withdrawn by the NRAs 

 

 AT/2013/1442-1443: TKK notification withdrawn (intended reversal of previous wholesale 

leased lines terminating segments market geographic segmentation). ECTA understands 

that the Austrian NRA intends to confirm proposed reversal/reduction of geographic 

segmentation through a new notification to be made in 2014. 

 

e) Others 

 

 AT/2008/0836: Final TKK decision included geographic segmentation of the wholesale 

leased lines terminating segments market, for an area corresponding to major cities and 

their periphery (12 municipalities) (but see above – intended reversal of this decision). 
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 FI/2012/1328–1329: Final FICORA decision provided for numerous sub-national WBA 

markets due to historic presence of numerous geographically separate incumbent fixed 

operators; some differentiation of treatment of different incumbents.  

 

f) Further cases on attempted sub-national market definition not mentioned by BEREC 

in the draft CP 

 

 PL/2011/1184: UKE notification withdrawn (attempted municipal boundary criteria for 

WBA market with a view to geographic segmentation). 

 

Geographic differentiation of remedies cases mentioned by BEREC 

 ES/2008/0805: Final CMT decision did not include geographically differentiated remedies 

for the WBA market. 

 

 AT/2006/0508: Final TKK decision provided for a limitation of remedies in the capital 

cities of the 9 Austrian Länder for wholesale terminating segments of leased lines below 

34 Mbit/s. Superseded by subsequent geographic market definition cases.  

 

 FR/2011/1213–1214: Final ARCEP decision included a no-eviction rule on WBA charges 

on a geographic basis.   

 

 IE/2012/1404 and IE/2012/1381-1382: Final ComReg decision mitigated (did not 

remove) retail price controls on bundles including regulated wholesale access, and 

mitigated (did not remove) of wholesale access price controls subject to margin-squeeze 

testing. 

 

 BE/2013/1474: Final BIPT decision included geographic differentiation of price control for 

terminating segments of leased lines.   

 

Further cases on attempted geographic remedy differentiation not mentioned by BEREC in 

the draft CP 

 PL/2012/1311: UKE notification withdrawn (attempted geographic differentiation of 

remedies for WBA market). Note: this occurred after attempted geographic segmentation 

was vetoed. 

 

 CZ/2013/1509: ČTÚ notification withdrawn (attempted geographic differentiation of 

remedies for WBA market). Note: this occurred after attempted geographic segmentation 

was vetoed. 

Summary of ECTA’s understanding of the objective state of geographic analysis 

ECTA’s understanding of the current state of affairs based on all EU NRAs’ adopted 

measures can be summarized as follows: 



6 
 

 Market 4 (2007Rec) - Geographic segmentation of wholesale (physical) network access: 

02 out of 28 NRAs have a geographic segmentation decision in force, with 0 notifications 

aimed at geographic segmentation.  

 

 Market 5 (2007Rec) - Geographic segmentation of wholesale broadband access: 23 out 

of 28 NRAs (UK and PT) have a geographic segmentation in force. The decisions were 

based on a stringent test of availability of upstream competition/use of upstream 

wholesale remedies. 4 NRA notifications (AT, PL(2), CZ) aimed at geographically 

segmenting Market 5 but did not result in final adopted measures. 

 

 Market 6 (2007Rec) - Geographic segmentation of wholesale leased line terminating 

segments: 2 out of 28 NRAs (UK and AT) have a geographic segmentation decision in 

force. The UK decision is for a small product subset and is focused on the ultra-densest 

business districts in London. The Austrian NRA notified (2013) its intent to reverse its 

2008 decision on geographic carve-out of 12 municipalities. This notification was 

withdrawn by the Austrian NRA. ECTA understands that the Austrian NRA intends to 

confirm the reversal or substantial reduction of its 2008 geographic segmentation by 

means of a new notification in 2014. 

 

 Differentiation of remedies on a geographic basis: 3 out of 28 NRAs (FR, IE, BE) have a 

geographic differentiation in force. 3 NRA notifications (ES, PL, CZ) did not result in final 

adopted measures. Note: PL and CZ were ‘fallback’ notifications made after failed 

attempts to geographically segment the WBA market, which did not result in final 

adopted measures. The Austrian wholesale leased lines terminating segments remedies 

differentiation case was superseded by subsequent market definition cases. 

 

On the basis of the above, ECTA would like to emphasise that: 

a) Geographic market segmentation and geographic differentiation of remedies 

remain very much the exception rather than the norm. 

b) Attaching disproportionate importance to NRA notifications should be avoided, 

because a large proportion of the few notifications aiming at such outcomes did 

not in fact result in final adopted measures providing for such outcomes.  

c) At least one NRA is actively pursuing a reversal/substantial reduction of its own 

geographic market segmentation decision. 

ECTA thus urges BEREC to revise Section III of the draft document before publication 

of the final BEREC CP in order to reflect the complete final outcome of every case 

referred to, supplemented with references to the cases which are currently not 

referred to in the consultation document, but which in ECTA’s views are also relevant. 

                                                           
2
 FI, HU, UK (Hull) proceeded to geographic segmentation of Market 4 justified by historic separate incumbent 

fixed operator footprints; historic footprints are not the subject of this BEREC consultation. This is reflected in 
paragraph 37 of the consultation document. 
 
3
 FI, HU, UK (Hull) proceeded to geographic segmentation of Market 5 justified by historic separate incumbent 

fixed operator footprints; historic footprints are not the subject of this BEREC consultation. This is reflected in 
paragraph 37 of the consultation document. 
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ECTA urges BEREC to fully reflect in its final CP that geographic 

segmentation/differentiation is not the norm, but rather the exception.. 

 

D. Necessity of undertaking a geographical analysis (comments on Section IV) 

 

a) Main competitive developments that affect the geographical analysis dimension 

(para. 40-43)  

ECTA considers that this section of the consultation document, especially paragraphs 38, 41 

and 42, over-states market developments and technology developments. In our view 

Paragraphs 41 (second bullet point) and 42 in particular should be fundamentally 

revised before BEREC issues its final CP. 

In fact, the physical footprint of cable networks has not materially increased in the past 

decade, FttH/O deployment by alternative operators and municipalities is a fact, but the 

footprint remains limited, while areas with multiple FttH networks remain few and far 

between. Whilst there will be some areas with different degrees of competition, 

characterising the situation prospectively (paragraph 42) as ‘a patchwork of areas that differ 

in terms of the number of available infrastructures, number of active operators, and 

competitive conditions’ appears excessive.  

With regard to mobile broadband, irrespective of its consideration as a substitute for fixed 

networks, which ECTA has systematically rejected, we doubt its relevance in the context of 

geographical analysis, because mobile broadband networks typically have nation-wide 

coverage rather than regional coverage. 

With regard to Wi-Fi, we emphasise that the Czech ČTÚ’s two attempts to include Wi-Fi (first 

at the market definition stage, second at the SMP assessment stage) have failed (veto and 

withdrawal respectively). Consequently, no NRA in the EU has adopted a final decision in 

which Wi-Fi is a relevant parameter for geographic segmentation or geographic 

differentiation of remedies.  

ECTA’s standing position on mobile broadband, Wi-Fi and CATV can be summarised as 

follows: 

Mobile broadband and Wi-Fi 

 With regard to wholesale inputs to deliver services to consumers, it is highly doubtful that 

mobile broadband and Wi-Fi could be used as a wholesale input to create retail multi-

play service bundles, especially bundles that include television.  

 

 It is also highly questionable whether mobile broadband and Wi-Fi-based retail Internet 

access can exercise an indirect pricing constraint with regard to retail markets for 

consumer services, especially where multi-play bundles including television are 

prevalent. 
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 We emphasise our doubt that mobile broadband can realistically be used, today, or 

prospectively, for the purposes of viewing high definition television on a large screen for 

several hours a day. 

 

Business-grade services 

 With regard to wholesale inputs to deliver services to businesses, specialised providers 

of business services do not regard CATV as a viable platform, on account of: it being a 

shared medium, the insufficient quality of service guarantees, maintenance being carried 

out during office hours, aerial deployment, etc. These arguments are a fortiori valid with 

regard to mobile broadband and Wi-Fi, with the added comments that Wi-Fi operating in 

unlicensed spectrum bands without interference protection, and security risks relating 

specifically to Wi-Fi, further call into question the relevance of Wi-Fi as a relevant 

wholesale input for business-grade services.  

 

 It is also highly questionable whether CATV-based and mobile broadband/Wi-Fi-based 

retail Internet access can exercise an indirect pricing constraint with regard to retail 

markets for business-grade services, given the limitations of CATV, mobile broadband 

and Wi-Fi listed in the previous bullet point.  

 

 NRAs which defined two product market segments –consumer segment and business 

segment - in wholesale Market 5 (in Austria and in The Netherlands) did not include 

CATV and mobile broadband in the business segment of Market 5. For the reasons set 

out in the two bullet points above, we consider the inclusion of CATV and mobile 

broadband in a business segment of Market 5 wholly unjustified. The same is a fortiori 

the case for the inclusion of Wi-Fi in a business segment of Market 5. 

 

We also consider that the last part of paragraph 41, on publicly funded NGA networks, 

should be revised. Therein it is stated that ‘On the other hand, in the rural or less 

commercially attractive areas, it is worth noting that there may be publicly funded networks, 

which are usually based on NGA. Those networks are present in different geographical 

areas of a given country, a factor which may affect the market analysis and SMP 

assessment, taking into account that, according to the state aid framework, access to these 

networks should in theory be neutral and open to third parties, ensuring certain competition 

at the wholesale level.’ (underlined added).   

We would suggest the deletion of the words ‘in theory’ and ‘certain competition’ as this could  

suggest that State Aid rules requiring neutrality and open access of state aided networks are 

being breached or would be inappropriate.  

We support BEREC’s statement in paragraph 43 which states that ‘the NRA will have to 

effectively demonstrate that the services provided over such infrastructures are suitable 

product substitutes’. ECTA emphasises that the effective provision of wholesale access is 

key in this regard. 
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b) Indicators of the need to undertake a geographical analysis (para. 44-50) 

With regard to the indicators, we believe that it is necessary to go well beyond ‘counting’ the 

number of infrastructures present, or the number of operators present. The 

architecture/characteristics/functionalities of these infrastructures, including in terms of 

provision of wholesale access, are key elements to assess the extent to which operators 

owning such infrastructures effectively contribute to competition. The effective availability of 

fit-for-purpose wholesale access (current and forward looking over the time horizon of a 

market analysis period) is another key element.  

ECTA considers that the standard set by the European Commission’s comments letters on 

UK Market 5 notifications (Cases UK/2007/0733, UK/2010/1065 and UK/2010/1123) is the 

minimum standard that should be adhered to by all NRAs when considering geographic 

segmentation of markets. ECTA thus urges BEREC to reflect the precise standard set in 

these cases in the final text of its CP, while also adding the requirement that fit-for-purpose 

wholesale access is made available. 

On the basis of the above, ECTA considers that market developments and technology 

developments with regard to cable, mobile broadband, and Wi-Fi are overstated in the 

draft CP.  

Paragraphs 41 and 42 in particular should be fundamentally revised.  

This section of the consultation document lacks consideration of the mass-market vs. 

the business market (which is briefly addressed at a later stage – see our comments 

on paragraph 172). The business market should be systematically addressed. 

NRAs should go beyond merely ‘counting’ the number of infrastructures or operators 

present in a given area. The architecture/characteristics/functionalities of these 

infrastructures, including in terms of provision of / ability to provision wholesale 

access, are key to assess the extent to which they contribute to competition, as is the 

effective availability of wholesale access on fit-for-purpose terms (current and 

forward looking over the time horizon of a market analysis period). 

 

E. Product markets affected by segmentation of markets/remedies (comments on 

Section V) 

a) Broadband services (para. 53-59) 

Please allow us to briefly comment as follows: 

Paragraph 54 suggests that it is the increase of broadband penetration that has led to the 

rise of unbundled local loops. We beg to differ: it is precisely thanks to mandated local loop 

unbundling that alternative operators were able to make broadband attractive to customers 

(in terms on speed, service innovation, and pricing at a level that stimulates market 

demand), and this is what has been the key driver of broadband penetration, and will remain 

the key driver going forward.  
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More generally, although with specific reference to paragraph 55, we reiterate that only 2 

out of 28 NRAs (UK and PT) have geographically segmented Market 5 based on a stringent 

test of availability of upstream competition/use of upstream wholesale remedies, and that 

only 2 out of 28 NRAs (FR and IE) have geographically differentiated remedies for Market 

5. Other notifications were made which proposed geographic segmentation or differentiation, 

but were vetoed, amended or withdrawn. Moreover the AT Market 5 geographic 

differentiation decision was overturned on national court appeal (footnote 30 of the 

consultation document should also be amended to reflect this fact). Based on the above, 

ECTA reiterates its concern that the consultation document tends to overstate the extent to 

which geographic segmentation/differentiation actually exists, or would be likely to be found 

going forward. ECTA thus urges BEREC to fully reflect in its final CP that geographic 

segmentation/differentiation is not the norm, but rather the exception. 

With regard to paragraph 58, we have the same concern as already expressed in Section 

D. above, i.e. that it tends to over-state market developments and technology 

developments and should thus be fundamentally revised before BEREC issues its final 

CP. In this paragraph 58, BEREC also seems to consider that the mere presence of 

more than one infrastructure represents a potential justification for geographic 

segmentation/differentiation. As we already stated above, it is necessary to go well 

beyond merely ‘counting’ the number of infrastructures present, or the number of operators 

present. The architecture/characteristics/functionalities of these infrastructures, including in 

terms of provision of wholesale access, are the key element to assess the extent to which 

such operators contribute to competition, as is the effective availability of wholesale access 

on fit-for-purpose terms.  

b) Other electronic communications services (para. 60-65) 

Whilst ECTA agrees that bundling is a significant development in some member states, we 

believe that nuance should be added in paragraph 62 where it states that ‘This trend could 

lead to the assimilation, for a group of customers, of the competitive situations of broadband 

and fixed telephony services as regards the geographical aspects […]’. ECTA would like to 

ask BEREC to augment this paragraph by making reference to those customers 

preferring not to take broadband (39% of EU households) and to business users 

which rely on PSTN/ISDN for quality/reliability/functionality/cost reasons and are not 

willing to switch to voice over broadband. These are all elements that should instil 

caution and be carefully considered when assessing the links between markets, and 

related potential geographic segmentation/differentiation of remedies.  

With regard to paragraphs 63 and 64, the same comments apply. ECTA hereby expresses 

its serious concern that paragraphs 62, 63 and 64 fail to take into account the needs of 

business users. On the basis of what precedes, ECTA urges BEREC to revise these 

paragraphs to add consideration of the requirements of these customers. We also 

observe that, in paragraph 63, BEREC also seems to consider that the mere presence of 

more than one infrastructure represents a potential justification for geographic 

segmentation/differentiation. 

On the basis of the above, ECTA urges BEREC to revise its draft in order to avoid 

overstating the extent to which geographic segmentation/differentiation actually 
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exists or is likely going forward, and to avoid overstating technology developments 

and purported related market developments. 

In particular paragraphs 55, 62, 63, and 64 should be fundamentally revised.  

 

F. Proposed analysis to assess differences in the competitive situation (comments 

on Section VI) 

 

a) Importance of retail conditions (para. 67-74) 

ECTA agrees (paragraph 69) that the analyses of Markets 4 and 5 should be performed 

together.  

However, proceeding as per the suggestions contained in paragraphs 70, 71, 72 entails the 

risk that the ladder of investment concept, which has been systematically espoused by 

BEREC, is put into question. Indeed, the ladder of investment is based on the idea that 

entrants should be able to enter and expand in (retail or wholesale) broadband 

markets on a nation-wide basis, starting (where applicable) with resale, moving to 

wholesale broadband access, up to physical access (where economically and technically 

feasible), and finally climbing up to the deployment of end-to-end own infrastructure (where 

economically and technically feasible). Operators in a given market may have reached 

different rungs of the ladder plus the economics may not justify operators taking an 

unbundling product in specific areas/situations. Thus regulation in markets 4 and 5 is 

complementary rather than alternative. In addition, if no account is taken of the actual 

availability of upstream merchant supply, especially of physical access and of wholesale 

broadband access, there is a risk that BEREC’s proposals could entrench the incumbent’s 

monopoly or a ‘too tight’ oligopoly, depriving competitors, and ultimately consumers, from 

competitive dynamics, and indeed from investment by alternative operators progressively 

climbing the ladder of investment.  

b) Existence of different competitive conditions in the context of Markets 4 and 5 

(para. 75-77) 

ECTA requests fundamental revision of paragraph 75. The facts are that NRAs have 

NOT ‘in general defined differentiated geographical markets and/or remedies in Market 5’. 

The actual tally of Market 5 cases is 2 out of 28 NRAs (UK and PT) for geographic 

segmentation + 2 out of 28 NRAs (FR and IE) for geographic differentiation of remedies. 

Moreover, NRAs have NOT ‘in most cases maintained a national geographical market 

definition for Market 4 […]’. The actual tally of Market 4 cases is 0, except for the 3 Member 

States (FI, HU, UK) with historically separate incumbent operator fixed network footprints.  

ECTA would also like to emphasise, with regard to the sentence in paragraph 75, which 

reads ‘the competitive pressure exerted in certain areas by LLU-based competitors (which in 

itself cannot be considered within the Market 4 analysis) can be decisive when deciding 

about the degree of effective competition in Market 5’ that this implicitly seems to rely fully on 

Market 5 self-supply by multiple alternative operators relying on Market 4 wholesale copper 

LLU. Given the vertical relationship between Markets 4 and 5, careful assessment is 

needed, to avoid NRAs’ de-facto acceptance of a market situation which is fully dictated by 
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the Market 4 SMP operator’s strategic choices to its own benefit (given that the costs that it 

actually incurs for its own Market 4 self-supply are a fraction of the wholesale charges it is 

entitled to apply to alternative operators). A major concern is that the SMP operator on 

Market 4 is put in a position to determine/limit the choices of alternative operators on Market 

5 and at the retail level. This issue is of key importance, especially in the countries/areas 

where there is no cable or FttX alternative infrastructures. ECTA also observes that where 

LLU-based alternative operators have sought to provide wholesale broadband access to 

third parties, they have, with few exceptions, found it difficult if not impossible to win 

wholesale deals, due to the strategic behaviour of SMP operators, and exacerbated by their 

lack of nation-wide coverage compared to the incumbent operator. 

In addition, we do not fully understand the reasons for including the considerations made in 

the last sentence of paragraph 75, and these, for sure, require additional explanation before 

they can be included in BEREC’s final CP. 

ECTA would also like to request the deletion of paragraph 77. In fact there is neither a 

precedent in the EU of geographic segmentation of Market 4, nor factual evidence which 

could support the idea that Market 4 could justifiably be geographically segmented. ECTA is 

concerned that this paragraph could create regulatory uncertainty in terms of the test that 

NRAs may apply for potentially proceeding with geographic segmentation of Market 4 (is two 

enough? is a very tight oligopoly enough?). 

We highlight in this context that BoR (13) 1424 dated 17 October 2013 included the following 

statement:  

‘In this respect, the Commission’s presumption that two networks represent sufficient 

competition in a given national market also constitutes a significant interference with NRAs’ 

ability to effectively regulate for competition in their national markets’.  

c) Typical situations to take into account in the geographical analysis (para. 78-85) 

ECTA accepts that national market circumstances differ, including the intensity of 

infrastructure competition and the success of local loop unbundling (which has varying 

explanations). However, we would like to reiterate with regard to paragraph 81 that: 

(i)  the Austrian Market 5 geographic differentiation of remedies was annulled on national 

appeal, and  

(ii) the Polish and Czech NRA attempts to geographically segment Market 5 were vetoed 

by the European Commission, with the NRAs’ subsequent attempts to adopt 

geographically differentiated remedies for Market 5 having not lead to the adoption of 

final measures. 

ECTA would therefore ask BEREC to reflect these facts systematically throughout its 

final CP, to avoid creating wrong assumptions on the extent to which geographical 

segmentation/differentiation has occurred and would be justified. 

                                                           
4
 http://berec.europa.eu/eng/document_register/subject_matter/berec/opinions/2922-berec-views-on-the-

proposal-for-a-regulation-8220laying-down-measures-to-complete-the-european-single-market-for-electronic-
communications-and-to-achieve-a-connected-continent8221  

http://berec.europa.eu/eng/document_register/subject_matter/berec/opinions/2922-berec-views-on-the-proposal-for-a-regulation-8220laying-down-measures-to-complete-the-european-single-market-for-electronic-communications-and-to-achieve-a-connected-continent8221
http://berec.europa.eu/eng/document_register/subject_matter/berec/opinions/2922-berec-views-on-the-proposal-for-a-regulation-8220laying-down-measures-to-complete-the-european-single-market-for-electronic-communications-and-to-achieve-a-connected-continent8221
http://berec.europa.eu/eng/document_register/subject_matter/berec/opinions/2922-berec-views-on-the-proposal-for-a-regulation-8220laying-down-measures-to-complete-the-european-single-market-for-electronic-communications-and-to-achieve-a-connected-continent8221
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With regard to paragraph 83, point b. we must again point out that the precedents in Article 

7/7a procedures being invoked end up attaching disproportionate importance to NRA 

notifications that did not result in a final decision providing for sub-national market  definition 

and/or geographic differentiation of remedies (due to withdrawal, modification, veto, 

overturned on national appeal). In summary, the factual state of affairs in terms of inter-

platform competition (by e.g. CATV, FttH, mobile broadband, Wi-FI) sustaining geographic 

segmentation/differentiation is:  

(i) LLU/CATV: 2 out of 28 NRAs (UK, PT); 

(ii) FttH: 0 out of 28 NRAs; 

(iii) mobile broadband: 1 out of 28 NRAs (AT); 

(iv) Wi-Fi 0 out of 28 NRAs.  

On the basis of what precedes, ECTA would ask BEREC to fully reflect in the final CP 

the evidence stemming from the Article 7/7a analyses and the extent to which NRAs 

have effectively proceeded with geographically segmenting markets or differentiating 

remedies. The conclusions drawn from Article 7/7a procedures and included in the 

draft CP should thus be revised. 

We also wish to express our concerns vis-à-vis paragraph 85. Such a key policy and 

regulatory challenge must be addressed more extensively. Resignation on the removal of 

essential wholesale inputs (copper SLU and LLU) cannot be supported. ECTA would thus 

request deletion of this paragraph. 

d) Choice of the relevant geographical unit in subnational markets (para. 86-103) 

ECTA disagrees with the proposals for ‘Situation 2: retail conditions mainly driven by 

inter-platform competition’ (6.4.2), and is concerned with the contents of paragraphs 99, 

101, 102 and 103, in which it is suggested that administrative criteria may be more 

appropriate for the definition of the relevant geographical unit in those cases when retail 

conditions are apparently mainly driven by inter-platform competition (‘Situation 2’). Our 

arguments are as follows: 

 Alternative infrastructures do not typically follow administrative boundaries. In fact, CATV 

and FttH network footprints vary from street to street, and FttO network footprints vary 

from building to building. In its observations on the Polish Market 5 Second Phase cases, 

ECTA evidenced that the coverage of CATV networks in Warsaw is totally different 

within parts of the same municipality. 

 

 The Finnish case (see also footnote 53) and UK Hull case are historical incumbent fixed 

line network footprint cases, where there is indeed strong correspondence with 

administrative boundaries, but these cases are not the subject of this consultation, and 

say nothing of the importance of alternative infrastructures, which is the topic of this 

section of the consultation document. 
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 None of the Article 7/7a cases invoked in paragraph 102 have resulted in final NRA 

measures providing for geographic segmentation or geographic differentiation of 

remedies. The Polish UKE and the Czech ČTÚ both attempted, after geographic 

segmentation was vetoed, to proceed with geographic differentiation of remedies, and 

these cases have also not resulted in final adopted measures.  

Based on the above, ECTA would consider the evidence provided as insufficient to 

support BEREC’s proposed conclusion for ‘Situation 2’, and would therefore ask 

BEREC to fundamentally revisit this section before adopting a final CP. 

e) Criteria for assessing the homogeneity of competitive conditions (para. 104-128) 

ECTA wishes to explicitly welcome the contents of this section of the consultation 

document, and especially paragraphs 105 and 107 which stress the need to take into 

consideration actual and relevant competitive constraints. In paragraph 105, point b. 

reference is made to: ‘(the number of) operators that exert a relevant competitive constraint 

on the SMP operator’ (underline added). In paragraph 107, the standard set is ‘For the 

purpose of market definition, constraints by actual competitors are the most relevant to 

assess. Accordingly, market definition should be based on the actual conditions of 

competition, reflected by the behaviour of market players (e.g. pricing) and the effect of their 

behaviour on market structure (e.g. market shares). As is generally the case in ex-ante 

regulation, the analysis of the criteria should also be forward looking and should – as far as 

possible – take into account developments until the next market review’. ECTA would like 

to request BEREC to extend this standard to the entirety of its final CP (including the 

executive summary) and to include this standard when amending the paragraphs (which we 

have criticised above) which refer to ‘counting’ the number of infrastructures or the number 

of operators. 

With regard to the sub-sections on barriers to entry, number of suppliers, and distribution of 

market shares, ECTA would like to express the following views: 

There is a risk of BEREC (paragraph 110, footnote 56), and consequently NRAs, of 

attaching too great importance to potential/hypothetical competition, notably from business-

focused operators entering residential markets (note that business-focused operators tend to 

move towards becoming providers of integrated business IT solutions, so are moving 

progressively away from providing pure telecommunications services) and residential 

operators entering business markets (which requires re-organisation to focus on QoS/SLAs, 

custom offers, etc. which such operators are not equipped to do). Also, fact is that CATV 

operators do not voluntarily offer WBA, and alternative operators using copper local loop 

unbundling have only very rarely succeeded in winning WBA customers, on account of their 

lack of geographic scale compared to the incumbent. This trend can be expected to continue 

over FttH: the costs for an access seeker to contract with a large number of WBA providers 

is considerable and doing so entails the risk that the specifications of the operator’s retail 

offer becomes fragmented. Therefore, hypothetical wholesale supply should be 

considered with caution, and should not be overstated. 

With regard to paragraph 112, we are uncomfortable with an extrapolation of trends being 

based on two points in time.  
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ECTA broadly agrees with the discussion of pricing and price differences, including the 

identification of risks of gaming by incumbent operators. On paragraph 120, we would say 

that it is relevant to look at prices in conjunction with quality and product characteristics in 

ALL cases, not just ‘in some markets’. 

Where BEREC considers other criteria (paragraphs 121 and 122), ECTA wishes to 

highlight that it is increasingly common for incumbent telecoms operators rolling out NGA 

(and some cable operators, and indeed some alternative operators) to remove price 

information from their websites, marketing material and advertisements, and ask prospective 

customers to provide their address details or to ‘call for an offer’. Where operators with SMP 

on corresponding wholesale markets are involved, this is a cause for concern, because it 

may obfuscate the actual market situation, making market analysis and margin-squeeze 

testing more difficult if not impossible, raising concerns about attempts at ‘gaming’ the 

regulatory framework.   

With regard to paragraph 123, ECTA again is compelled to express its concerns, as 

experience from Article 7/7a precedents is not accurately portrayed. Reference is made to 

‘counting’ infrastructures/providers, and the reference to ‘generally more than two’ is a cause 

for serious concern, and remains a test based on the presence of infrastructures, rather than 

on the conditions of competition including effective and fit-for-purpose wholesale supply. We 

therefore reiterate that we would urge BEREC to extend the standard it proposes to set 

in paragraphs 105 and 107 of the consultation document to this paragraph and 

throughout the final CP (including the executive summary). Paragraphs 124 and 125 are 

also welcome in this regard, although ECTA advocates a far more comprehensive test, i.e. 

the standard set by the European Commission’s comments letters on UK Market 5 

notifications (Cases UK/2007/0733, UK/2010/1065 and UK/2010/1123) is the absolute 

minimum standard that should be adhered to by all NRAs considering geographic 

segmentation of markets. ECTA therefore urges BEREC to reflect the precise standard set 

in these cases in the final text of its CP while also adding the effective availability of 

wholesale access on fit-for-purpose terms. 

Whilst we do not expect the circumstances discussed in paragraph 128 to be realistic for the 

foreseeable future (please refer to our discussion above on mobile broadband, and its 

relevance for business services and its consideration in the light of residential large-screen 

HDTV viewing for several hours a day), we welcome the inclusion of this point at the end of 

a section, as a possible trend to monitor. We would like to reiterate that the importance of 

the interchangeability with enhanced mobile technologies must not be overestimated and 

cannot be pointed as a relevant precedent given that only 1 out of 28 NRAs has found 

mobile broadband to be a substitute for fixed broadband, and only for the consumer segment 

of the market, and numerous NRAs have explicitly rejected it as a substitute in their market 

analyses. 

f) Thresholds to aggregate geographical areas (para. 129-135) 

ECTA agrees with the analysis contained in this section, and in particular with paragraph 

133 on the assessment of the competitive conditions as opposed to the identity of the 

operator. 
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g) Implications on the geographical analysis of the upgrade of current networks – 

next-generation access (NGA) networks (para. 136-162) 

In Section 6.7.1 (and in particular paragraphs 141 to 146) of the consultation document, it is 

suggested that the importance of unbundling may decrease as NGA deployment 

progresses, and that alternative operators may be led to ‘having to make use of other 

regulatory alternatives, such as bitstream’ and ‘the existence of (virtual-like) unbundling 

alternatives which are made available on either a regulated or a commercial basis’ 

(underline added). Paragraphs 144 and 145 in particular suggest that BEREC considers the 

architecture and technology choices made by SMP operators a ‘fait accompli’. BEREC 

makes reference to the 2010 EC NGA Recommendation5, but in our view fails to highlight 

Recommends 23 and 39 of this recommendation, which specify that NRAs must be active 

in shaping the regulatory and technical environment, rather than passively accept the 

technical decisions of SMP operators.   

Reference is made also by BEREC to Case UK/2007/0733. ECTA wishes to point out that 

Ofcom issued its final Statement on this case on 21 May 2008, at which time there were 4.6 

million unbundled copper lines in the UK. As of 31 January 2014, the number of unbundled 

copper lines stood at 9.22 million6 and the number is still rising apace (it grew from 8.78 

million as of 31 December 20127). The Digital Agenda Scoreboard, Chapter 2, figures 45 

and 46, also show that unbundling remains the predominant access input for alternative 

operators, while reliance on bitstream continues to decline8.  

The facts therefore demonstrate that the attractiveness of local loop unbundling, which 

enables alternative operators to develop and control their own services, has not diminished. 

We also note that take-up by alternative operators of OpenReach FttC GEA in the UK is very 

low (and in any event the use of OpenReach FttC GEA is premised on the alternative 

operator also purchasing a copper based LLU or WLR line from OpenReach) and that the 

take-up of A1 Telekom Austria’s vULL product in Austria is essentially non-existent, notably 

due to product definition and wholesale charge structures and levels.  

We would also ask BEREC to reflect in its final CP the accelerating take-up of copper sub-

loop unbundling by alternative operators in Germany, and German alternative operators’ 

further commitment to make large-scale use of sub-loop unbundling with corresponding 

                                                           
5
 http://eur-lex.europa.eu/LexUriServ/%20LexUriServ.do?uri=OJ:L:2010:251:0035:0048:EN:PDF  

 
6
 http://www.offta.org.uk/updates/otaupdate20140402.htm  

 
7
 http://www.offta.org.uk/updates/otaupdate20130108.htm 

 
8 E.g. more than 70% of all xDSL lines used by new entrants are fully unbundled and 80.7% of 

alternative operators' xDSL lines are delivered using LLU/Shared Access to the local loop 

(http://ec.europa.eu/digital-agenda/sites/digital-agenda/files/DAE%20SCOREBOARD%202013%20-

%202-BROADBAND%20MARKETS%20_0.pdf). 

 

http://eur-lex.europa.eu/LexUriServ/%20LexUriServ.do?uri=OJ:L:2010:251:0035:0048:EN:PDF
http://www.offta.org.uk/updates/otaupdate20130108.htm
http://ec.europa.eu/digital-agenda/sites/digital-agenda/files/DAE%20SCOREBOARD%202013%20-%202-BROADBAND%20MARKETS%20_0.pdf
http://ec.europa.eu/digital-agenda/sites/digital-agenda/files/DAE%20SCOREBOARD%202013%20-%202-BROADBAND%20MARKETS%20_0.pdf
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large-scale investments in their own network elements9, as well as Fastweb’s use of copper 

sub-loop unbundling in Italy to reach 3.5 million households10. Maintaining the copper sub-

loop unbundling obligation on SMP operators in order to safeguard and promote the 

development of open and pro-competitive network architectures (including alternative 

operators offering voluntary (and symmetrically mandated where appropriate) wholesale 

access) is therefore clearly justified. 

On the basis of the facts listed above, we would ask BEREC to profoundly revise the 

characterisation of the development of NGA networks and the purported implications 

for geographical analysis. Neither bitstream access nor virtual access are alternative 

to unbundling. These access products, while welcome and indeed necessary to 

support business services and to deliver mass-market services outside the areas 

where unbundling is economically and technically feasible, have very different 

characteristics compared to physical access, and very different effects on 

competition, innovation and investment. 

More generally, it is of paramount importance that when NRAs conduct geographical 

analysis, especially where it is forward-looking, they carefully consider the credibility of SMP 

operators’ announcements, including based on their historical track record and EU 

precedent. BEREC and its constituent members will remember the BT12CN and KPN’s All-

IP projects announced a decade or more ago (or the announcement by DT in 2010 to invest 

into FTTH covering 4 mil households by 2012), which have still not been executed, but which 

had considerable influence on NRA decision-making. A more recent case in point is Telecom 

Italia’s 2009 multi-year plan, in which Telecom Italia declared that it would reach 3 million 

households in 2011 with its NGA but in fact only executed on 853917 lines11.  

In Section 6.7.2 (and in particular paragraphs 153 to 156) of the consultation document, it 

is suggested that two infrastructures may be enough (use of the word ‘may’ in 

paragraph 153) or that two infrastructures + wholesale civil infrastructure access (if we read 

paragraph 154 in conjunction with paragraph 153) may be enough. Also, it is stated that ‘in 

BEREC’s view the fact that operators are not providing a commercial wholesale offer should 

not of itself necessarily be deemed, per se, a signal of a non-competitive environment on the 

retail level’.  

ECTA also urges BEREC and NRAs to carefully examine the impact of any potential 

geographic market segmentation/geographic differentiation of remedies on a forward-looking 

basis. Indeed, geographic segmentation/differentiation could be defined and implemented on 

the basis of the characteristics of the currently deployed infrastructures, essentially the 

legacy copper/coax infrastructure, or of announced/prospective/genuine end-to-end fibre roll-

                                                           
9
 http://www.brekoverband.de/presse-social-media/breko-pressemitteilungen/breko-pressemitteilungen-

detailseite/?no_cache=1&tx_iwpresse_pi1%5BshowUid%5D=153&cHash=c134c9c2511d8439e10e6ee2a44d16
9f  
 
10

 http://company.fastweb.it/chi-siamo/la-nostra-rete-fibra-ottica/  
 
11

 Source: Data from Telecom Italia’s multi-year plan on NGAN (“Piano Tecnico per lo Sviluppo della Rete Fissa 
di Accesso: Piano pluriennale della Rete NGAN”) for the years 2009-2011 (announced plans) and 2012-2014 
(realized plan) 

http://www.brekoverband.de/presse-social-media/breko-pressemitteilungen/breko-pressemitteilungen-detailseite/?no_cache=1&tx_iwpresse_pi1%5BshowUid%5D=153&cHash=c134c9c2511d8439e10e6ee2a44d169f
http://www.brekoverband.de/presse-social-media/breko-pressemitteilungen/breko-pressemitteilungen-detailseite/?no_cache=1&tx_iwpresse_pi1%5BshowUid%5D=153&cHash=c134c9c2511d8439e10e6ee2a44d169f
http://www.brekoverband.de/presse-social-media/breko-pressemitteilungen/breko-pressemitteilungen-detailseite/?no_cache=1&tx_iwpresse_pi1%5BshowUid%5D=153&cHash=c134c9c2511d8439e10e6ee2a44d169f
http://company.fastweb.it/chi-siamo/la-nostra-rete-fibra-ottica/
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out. Once geographic segmentation of a market has been put in place and the market 

situation changes, returning to the previous situation of non-segmentation/differentiation is 

very complex, even if the objective market situation actually and objectively warrants it. 

ECTA asks BEREC to fundamentally revise this point. In particular, and as already 

stated above, ECTA considers that the standard set by the European Commission’s 

comments letters on UK Market 5 notifications (Cases UK/2007/0733, UK/2010/1065 and 

UK/2010/1123) is the absolute minimum standard that should be adhered to by all NRAs 

considering geographic segmentation of markets, including for Market 4. ECTA thus 

urges BEREC to reflect the precise standard set in these cases in the final text of its 

CP, while adding the need for effective availability of fit-for-purpose wholesale access 

(current and forward looking over the time horizon of a market analysis period). We 

also reiterate that the NRAs that distinguished mass-market and business markets within 

Market 5 have decided not to include CATV networks within the business market, which is a 

key fact that should be reflected in the final CP in order to avoid giving incorrect signals to 

the market. 

 
 
G. SMP analysis and remedies differentiation (comments on Section VII, para. 163-

177) 

ECTA observes that this section of the consultation document is short and unfortunately 

fails to discuss the substance of geographic differentiation of remedies. In addition, 

conclusions are drawn from a case which is effectively not a case of geographic 

differentiation of remedies. Furthermore, the case concerned (AT/2013/1142) is one where 

the notification has been withdrawn, but for which ECTA understands that the Austrian NRA 

intends to confirm the reversal/substantial reduction of its 2008 geographic segmentation, by 

means of a new notification to be made in 2014.  

On the basis of the above, ECTA would request BEREC to remove the last sentence of 

paragraph 163 as well as footnote 73. In ECTA’s views, general conclusions cannot be 

drawn from a single case, especially where further developments on the case concerned are 

in the pipeline.  

Our assessment of Paragraph 172 on multi-site customers is mixed. ECTA welcomes that 

this subject is addressed, but it should inform the entirety of the assessment throughout the 

document, and not only as an ‘afterthought’. ECTA considers that reducing the preferences 

of alternative operators and end-users to a reflection of ‘transaction and IT costs’ is 

insufficient. If the technical characteristics of wholesale offers differ, and no operator has 

SMP and/or no operator has a nation-wide commercial wholesale offer, it will in practice be 

impossible for the alternative operator to satisfy end-users’ needs for homogenous service 

characteristics/quality at the retail level. Given end-users’ strong preference for a single 

supplier, such a state of affairs implies a strong likelihood that end-users will select the 

incumbent operator on account of it being the only company able to offer a nation-wide 

service, which could lead to reduction or even elimination of competition. 

With regard to paragraph 173, an argument is developed to the effect that geographic 

differentiation of remedies in Market 5 would have beneficial effects on 
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innovation/broadband speed/pricing by the (former) SMP operator on the corresponding 

retail market. However no factual evidence is provided to support this statement, although 

reference is made to responses to a questionnaire. We would urge BEREC to remove this 

assertion from the final CP unless further concrete and thorough substantiation is 

found and added (including the causal link to wholesale market deregulation).  

Paragraph 175 is open to differing interpretations, each of which, if materialised in NRA 

decision-making, could have very wide-ranging impact on the affected markets. This, in 

turn, could lead to unpredictable and indeed widely different outcomes in different EU 

Member States. ECTA urges caution, and on that basis, ECTA requests the deletion of 

paragraph 175. 

On the basis of the above, ECTA would ask BEREC to fully revise the section on 

geographic differentiation of remedies, including to reflect the cases in which this 

effectively occurred (as opposed to cases of a different nature), and an assessment of 

any benefits segmentation/differentiation vs. no segmentation/differentiation, and to 

expand on the exact nature of the tests that must be conducted by NRAs before 

proceeding with geographic differentiation of remedies.  

As already highlighted above, the consideration of business markets and in particular 

multi-site business markets, and related technology/network capabilities must inform 

the entirety of the assessment. 

 

H. Conclusions (comments on Section VIII, para. 178-182) 

ECTA would request BEREC to revise its conclusions taking into account the facts 

which ECTA has brought to BEREC’s attention in this response. This is in our view 

essential because the consultation document attaches disproportionate importance to Art 

7/7a cases which have not led to final NRA decisions providing for geographic segmentation 

or geographic differentiation of remedies.  

Furthermore, revision is necessary to ensure that regulatory uncertainty is not created, 

notably on the tests that have to be satisfied before an NRA can proceed to 

geographic segmentation or geographic differentiation of remedies (in particular on 

issues such as ‘counting’ infrastructures or operators, objective capabilities of technologies, 

assessment of mass-markets and business markets, and the presence or absence of fit-for-

purpose wholesale supply on the relevant markets concerned). Finally, attention to 

business markets and multi-site customers must inform the entirety of BEREC’s 

reasoning. 


