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BEREC Draft Work Programme 2014: ECTA’s comments 

 
 
 
Executive Summary 
 
ECTA very much welcomes the thorough and ambitious draft BEREC 2014 Work 
Programme (WP) and the possibility to contribute to its further refinement and 
improvement. 
 
With the EU electronic communications sector at a key stage of development, when 
the transition to next generation access networks (NGA) starts to materialize, it is 
vital that BEREC remains determined to ensure that regulatory policy continues 
building on the EU’s current pro-competitive framework and thus promotes effective 
competition and regulatory predictability in an NGA environment. 
 
ECTA fully shares BEREC’s view that: 
 

 competition remains “the best driver for efficient investment” 

 the hypotheses that ‘2 is not enough for competition’ continues to hold 

 regulation of fixed infrastructure remains an essential competition enabler in 
an NGA environment. 

 
ECTA very much welcomes the initiatives proposed by BEREC for the 2014 WP but 
would propose refinements and new deliverables, in particular that BEREC: 

  
– Carries out an independent assessment of the overall performance of the EU 

electronic communications sector. 
 

– Develops two additional work streams aimed at (i) identifying issues related to the 
disparities and lack of harmonization of the conditions applied by NRAs when 
granting “general authorisations” for the provision of electronic communications 
networks and services, and at (ii) defining harmonised characteristics and 
specifications for key wholesale access products and addressing the alleged 
substitutability of physical unbundling products and virtual access products (an 
alleged substitutability which ECTA strongly rejects).  
 

– Recognises, in its upcoming opinion on the review of the Recommendation on 
Relevant Markets Susceptible to Ex Ante Regulation, that end-users strongly rely 
on retail services which are built upon wholesale inputs currently mandated in 
Markets 1 and 2/2007, namely wholesale line rental (WLR), carrier selection (CS) 
and carrier pre-selection (CPS) and endorses the conclusion that these inputs 
must continue to be made available and that Markets 1 and 2/2007 continue 
warranting ex ante regulation.  
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– Starts a monitoring activity or launches a study to assess the state of MVNOs 
and new MNOs in Europe and to identify the key obstacles that may prevent such 
operators from successfully competing (N.B. this request is supported only by 
ECTA members with MVNO interests or new MNO entrants’ interests). 

 
– Develops a work stream dedicated to ‘joint dominance’ which would analyse how 

best to assess joint dominance in the electronic communications sector, in 
particular in the context of ex ante regulation, and how to tackle the apparent 
impossibility of applying such legal concept in practice. 

 
– Focuses on also developing best practices for the performance of the ex ante 

‘Economic Replicability Test’ within the framework of the implementation of the 
Recommendation on non-discrimination and costing methodologies. 

 
– Refuses to endorse a ‘reduced’ ladder of investment in an NGA environment. 

 
– Sets up a work stream on investment models and forms of separation. 

 
– When carrying out the initiatives on Net Neutrality, assesses to which extent 

barriers to competition in the provision of services in the retail fixed broadband 
markets persist and whether transparent conditions are guaranteed at the 
wholesale level.    

 
– Sets up an additional work stream focused on assessing how to avoid that MNOs 

and MVNOs are forced to make redundant investments in implementing the 
Roaming III Regulation de-coupling obligation. 

 
– Achieves tangible progress with regard to business markets inter alia by focusing 

the planned workshop on the wholesale markets which serve as an input to the 
provision of (cross-border) retail services to business customers and by ensuring 
that such workshop yields a list of action points which BEREC should carry out 
and which would be reflected in its forthcoming Work Programmes. 

 
– Ensures that the work stream on ex ante margin squeeze tests is broad-based 

and not limited to the implementation of the EC Recommendation on non-
discrimination and costing methodologies. 

 
– Makes public its analysis of the Article 7 cases which have been dealt with so far. 
 
ECTA also suggests that several of BEREC’s initiatives and new deliverables be 
subject to public consultation.  
 
All of ECTA’s new proposed deliverables and recommendations are listed in the 
Annex to this response. 
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Introduction 
 
ECTA appreciates the opportunity to contribute to the formulation of BEREC’s 2014 
Work Programme.  
 
We very much welcome the thorough and ambitious draft BEREC 2014 Work 
Programme (WP) and the possibility to contribute to its further refinement and 
improvement, with regard to certain key aspects.  
 
Below, we provide introductory remarks, followed by comments on specific WP 
sections, including proposals on new deliverables (which are listed in the Annex to 
this response). 
 
 
Building on the EU’s pro-competitive framework 
 
ECTA recognises and fully supports the role played by BEREC in ensuring the 
consistent application of the EU Regulatory Framework and its contribution to the 
development of the internal market for electronic communications, in particular by 
ensuring that competition is promoted and that innovation is fostered.   
 
The EU electronic communications sector is at a key stage of development, with the 
transition to next generation access networks (NGA) starting to materialize. Building 
on the current EU pro-competitive framework and thus promoting competition and 
ensuring regulatory predictability in an NGA environment is essential if we want to 
ensure that efficient investments in NGA do happen and that European end-users 
(consumers and businesses) continue being able to choose from innovative products 
at affordable prices. 
 
As BEREC rightly states in the draft WP, with competition being “the best driver for 
efficient investment”, it is vital to focus on “how to maintain the level of competition in 
view of the migration to NGA networks”, with experience having taught NRAs that 
“the hypotheses that ‘2 is not enough for competition’ continues to hold” (bold 
added). ECTA fully supports these considerations and the assertion that regulation of 
fixed infrastructure remains an essential competition enabler in an NGA environment. 
These statements are of utmost relevance and should be identified as top priorities in 
the regulatory agenda.  
 
BEREC´s involvement in the Article 7/7A reviews, namely its input in recent Second 
Phase cases1, shows that BEREC is best positioned to ensure that regulatory policy 
is first and foremost guided by the fundamental principles highlighted above and that 
a system of “checks and balances” is a necessary and beneficial feature of the EU 
framework.  
  
 

                                                        
1  BEREC Opinions on Phase II investigations on cases AT/2013/1475-1476 and IT/2013/1489-

1490, available here.  

http://berec.europa.eu/eng/article_7_procedures/article_7_cases/
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Comments on specific WP sections 
 
 
1. Digital Single Market 
 
Introductory remarks 
 
ECTA welcomes BEREC´s timely contributions to the policy debate on the draft 
Single Market Regulation (SMR), proposed by the European Commission (EC).  
Indeed one of BEREC’s key roles and tasks is to provide advice to the EU institutions 
drawing on the expertise of NRAs in an independent, impartial and transparent 
manner.  
 
ECTA´s proposals & comments 

 
– Assessment of the performance of the EU electronic communications 

sector 
 
Given the important expert advisory function of BEREC to the EU legislator, 
enshrined in the Regulatory Framework, it is of utmost relevance to ensure that 
BEREC is involved in the legislative process and that it adopts position papers and 
opinions upon request or on its own initiative. In this regard, ECTA would 
particularly welcome an independent assessment of the overall performance of 
the sector by BEREC, which would expand on BEREC´s consideration, shared by 
ECTA, that “the state of the sector in Europe is not quite as bleak as has been 
suggested”2. 
 
In fact, the allegation that “Europe is lagging behind” is at the core of the EC’s 
initiative and has created a sense of urgency that might potentially trigger fast-track 
procedures. The robustness of the underlying data is nevertheless contested by the 
findings of reports published e.g. by the ITU, the OECD, SamKnows, and a study for 
the ITRE Committee of the European Parliament3. Like BEREC, ECTA also has 
significant concerns about the evidence base and analysis behind certain aspects of 
the draft SMR, such as the overall performance of the sector, the assumption that the 
EU is lagging behind other parts of the world, the preference expressed for a certain 
market structure and the shift away from today’s pro-competitive regulatory policy 
that, in our view, is neither substantiated nor justified. Getting the facts right is 
essential if we want to ensure that the right policies are adopted. As BEREC has 
stated in its 17 October statement on the publication of the draft SMR, “(…) an 
inaccurate diagnosis can lead to the wrong prescription.”4 
 
Proposed deliverable: 
 
 Report on the performance of the electronic communications sector 

 
 
 

                                                        
2  BEREC statement on the publication of a European Commission proposal for a Regulation on 

the European Single Market, BoR (13) 104, available here. 
3 “Ubiquitous Developments of the digital Single Market”, by WIK. The report can be found here.  
4  BEREC views on the proposal for a Regulation “laying down measures to complete the 

European single market for electronic communications and to achieve a Connected 
Continent”, BoR (13) 142, available here. 

http://berec.europa.eu/files/document_register_store/2013/9/BoR_(13)_104_BEREC_statement_on_publication_of_proposal_for_Regulation_on_Single_Market_2013-09-16.pdf
http://www.europarl.europa.eu/committees/en/studiesdownload.html?languageDocument=EN&file=96630.
http://berec.europa.eu/eng/document_register/subject_matter/berec/opinions/2922-berec-views-on-the-proposal-for-a-regulation-8220laying-down-measures-to-complete-the-european-single-market-for-electronic-communications-and-to-achieve-a-connected-continent8221
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– Implementation of the “general authorisation” and harmonised 
characteristics for key wholesale access products 

 
ECTA agrees that some of the legislative proposals included in the draft SMR try to 
address issues which could be tackled through BEREC work streams dedicated to 
resolving issues related to the implementation and transposition of the EU regulatory 
framework. We would point, in this regard, to the EC initiatives on the single 
authorisation and the harmonisation of key access products (Chapters II and III of the 
draft SMR).  
 
BEREC, as a key driver of harmonisation in Europe, should develop two 
additional work streams aimed at: 
 

 identifying issues related to the disparities and lack of harmonization of 
the conditions applied by NRAs when granting “general authorisations” 
for the provision of electronic communications networks and services, 
and the extent to which the Authorisation Directive has been unable to 
reduce administrative formalities for authorization. 
 
As BEREC has indicated in its 17 October statement on the publication of the 
draft SMR5, alternatives to the single authorisation proposal could include e.g. 
(i) introducing a (harmonised) template notification form, to be filed by 
operators in each country of operation, and (ii) amending the Authorisation 
Directive to set maximum notification requirements.  
 
The dedicated work stream could allow BEREC to expand on these issues, 
as it would be important for the EU legislator to build on the expert advice of 
BEREC in order to make well-informed decisions. 

 

 defining harmonised characteristics and specifications for key 
wholesale access products in order to ensure that fit-for-purpose access 
products are made available by SMP operators. This could in particular 
address physical unbundling products, virtual access products and 
terminating segments of leased lines (a work stream that could be linked to 
the monitoring of the implementation of the BEREC revised Common 
Positions and the report on VULA/Bitstream in an NGA environment - 
chapters 5.1 and 5.3 of the BEREC draft 2014 WP).  
 
ECTA´s proposal is in line with BEREC´s views on the EC draft SMR 
proposal and its consideration that “where demand for a harmonised 
wholesale product is clearly manifested to address the needs of European 
electronic communications providers, the specifications of such a product 
should be developed by BEREC”6.  
 
A detailed reasoned consideration of the alleged substitutability of physical 
unbundling products and virtual access products – an alleged substitutability 
which ECTA strongly rejects - is also needed. 
 
We believe that, irrespective of the position on substitutability, there are 
merits in pursuing further harmonisation of the technical characteristics and 
economic regulation of virtual access products, notably to avert damaging 
innovation and competition. In this regard, BEREC should ensure that the 

                                                        
5  Ibid footnote 4.  
6  Ibid footnote 4.  
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harmonised VULA products are defined in such a way so as maximise the 
ability of the access taker to define its own downstream (retail or wholesale) 
service characteristics and pricing. In particular, wholesale charges for the 
harmonised VULA products should be usage independent and the product 
should allow, as much as possible, for innovation and the provision of 
bundled retail services. Standardisation should also ensure that any 
limitations in terms of the performance of the VULA products are based on 
objective technical limitations rather than on particular business decisions of 
incumbent operators.  

 
Given the importance and potential long term impact on competition of the issues to 
be covered by these two additional work streams, ECTA would appreciate a public 
consultation on both initiatives. 

 
Proposed deliverables: 
 
 Report on the implementation of the “general authorisation” for the provision 

of electronic communications networks and services (Article 2 seq. of the 
Authorisation Directive) 

 
 Common Position on the definition of harmonised characteristics for key 

wholesale access products. 
 
 

– Recommendation on Relevant Markets (Chapter 4.2 draft WP) 
 
ECTA sees the consultation mechanism enshrined in Article 16 of the Framework 
Directive as extremely beneficial to the EU decision-making process and thus 
welcomes BEREC´s upcoming opinion on the review of the Recommendation on 
Relevant Markets Susceptible to Ex Ante Regulation. 
 
The study recently published by the EC on the review of the abovementioned 
Recommendation7 offers the conclusion that Markets 1 and 2 no longer warrant ex 
ante regulation. Such assessment does not properly take into account the fact that 
end-users strongly rely on retail services which are built upon wholesale inputs 
currently mandated in those markets, namely wholesale line rental (WLR), carrier 
selection (CS) and carrier pre-selection (CPS). The regulatory obligations imposed in 
Markets 1 and 2 thus play a pivotal role in ensuring that alternative operators are 
able to compete effectively at the retail level. In this regard, e.g. in Italy, as of June 
2013, WLR still represented over 10% of total alternative operators’ wholesale 
access and in Germany, in 2012, 11.7% of all call minutes (i.e. 28 million minutes per 
day) were generated via CS and CPS8. We would also like to stress that these 
wholesale inputs are all the more relevant for the provision of services to business 
customers, which require the coverage of sites in widespread and potentially 
peripheral areas which alternative operators would otherwise not be able to serve.  
 
It is worth mentioning that, in its response to the European Commission’s 
questionnaire for the public consultation on the revision of the Recommendation on 
Relevant Markets, BEREC recognised that the list of relevant markets remains 
adequate and fit for purpose and that Market 1 could be a potential candidate for 
exclusion from the referred list if, and only “(…) if there is a clarification that 

                                                        
7  “Future electronic communications markets subject to ex-ante regulation - Final report”, by 

Ecorys. The report can be found here. 
8  See http://www.vatm.de/fileadmin/publikationen/studien/2013_TK-Marktstudie.pdf, p.12. 

http://ec.europa.eu/information_society/newsroom/cf/dae/document.cfm?doc_id=3148
http://www.vatm.de/fileadmin/publikationen/studien/2013_TK-Marktstudie.pdf
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associated relevant obligations concerning wholesale line rental and carrier selection 
and carrier pre selection, if necessary, can be imposed at wholesale level. In this 
sense, BEREC proposes an amendment of current market 2 to include, in addition to 
call origination, wholesale access, including the ability, when needed, to impose in 
this market the wholesale line rental remedy in accordance with article 12 of the 
Access Directive.”   
 
Moreover, by prematurely withdrawing markets from the list of those susceptible to 
ex ante regulation, the EU would be signaling a move away from promoting market 
entry. This could have unintended negative impact on EU operators (including 
incumbent operators) wanting to enter into non-EU markets, notably those which 
have been emulating the EU’s regulatory framework (a framework whose core 
principles are regarded outside the EU as ‘best practice’). 9  This could have 
consequences on EU operators’ global competitiveness and capacity to build global 
scale.  
 
ECTA thus urges BEREC to: 
 

  carefully consider in its assessment the wide use by consumers and 
businesses of retail services which are built upon wholesale inputs currently 
mandated in Markets 1 and 2.  

  confirm the conclusion that those inputs must continue to be made available/ 
that the underlying markets continue warranting ex ante regulation. And, 

  observe that specifically voice-enabled wholesale broadband access has 
been mandated by very few NRAs, and that, for instance in Austria10, there 
are clear indications of consumer/business user preference for traditional 
voice services, and there are real concerns about the continued dominance 
of the incumbent operator and with regard to the fit-for-purpose nature of 
voice-enabled wholesale broadband access.     

 
Additional comment supported only by ECTA members with MVNO interests or new 
MNO entrants’ interests 
 
The above mentioned study also recognizes that MVNOs are facing competitive 
difficulties in the European market and are unable to deliver all the possible benefits 
to the sector and to consumers. The study also recognizes that the current 
framework is unfit to address such issues, due the extreme difficulties for regulatory 
authorities to find SMP in oligopolistic markets. However, it is not contestable that 
when MVNOs and new MNOs are able to effectively operate and compete, the 
benefits for the market and consumers are very important.  
 
In light of the above, we urge BEREC to start a monitoring activity or to launch a 
study to assess the state of MVNOs and new MNOs in Europe and to identify 
the key obstacles that may prevent such operators from successfully 
competing.  
 
The following issues should be analysed in particular:  
 

– access prices, also in comparison with termination rates 

– host switching (costs, procedures, SIM substitutions) 

                                                        
9 See e.g. the policy recommendations to maximize the impact of broadband included in ITU’s 

report entitled the “The state of broadband 2013: Universalizing broadband”, available here. 
10  EC comments letter C (2013) 4953 final on Cases AT/2013/1477-1478. 

http://www.broadbandcommission.org/Documents/bb-annualreport2013.pdf
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– network mutualisation conditions 

– wholesale SMS and data pricing and its impact on MVNOs and new MNOs. 
 
Proposed deliverable (N.B. supported only by ECTA members with MVNO interests 
or new MNO entrants’ interests): 
 

 Monitoring activity and/or study to assess the state of competition in the EU 
mobile markets and to identify the key obstacles preventing MVNOs and new 
MNOs from successfully competing 

 
 
2. Theme A - Infrastructure: boosting the roll out of NGA 
 
Introductory remarks 
 
ECTA fully supports that the BEREC 2014 WP be focused on “promoting regulatory 
approaches and practices, which enhance competition and provide the right 
incentives for investment in new (fixed and mobile) high speed networks.”  
 
The initiatives listed under theme A, coupled with the initiatives which ECTA 
proposed under the Digital Single Market flagship, should be prioritised.  
 
Below you may find additional suggestions.  
 
ECTA´s proposals & comments 
 
– Setting up a work stream on ‘joint dominance’ 
 
BEREC should develop a work stream dedicated to ‘joint dominance’, a concept 
enshrined in article 14 and Annex II of the Framework Directive11.  
 
As recognised by BEREC in its responses to MEP Catherine Trautmann’s set of 
questions 12 , despite the introduction of the concept of joint dominance in the 
regulatory framework, so far “it has been effectively impossible for NRAs to address 
cases of apparent joint dominance as it is very difficult to legally demonstrate it (for 
the purposes of SMP regulation). Ex ante regulatory approaches would need to be 
defensible under ex post competition law principles, yet, as noted above, evidence to 
date has shown that it is very difficult to prove the presence of joint dominance under 
ex post competition law principles, as it is nearly impossible to prove intentional 
coordination (as opposed to the mere appearance of coordination – the latter not 
being enough to justify a finding of joint dominance). Further discussion on this 
difficult issue would be desirable in the context of the next Framework review.” 
 
The assessment of joint dominance is all the more critical in light of the on-going 
debate about whether competition between only two fixed networks might be 
sufficient to warrant the finding of no SMP and the deregulation of fixed wholesale 
access markets, which are vital for ensuring effective competition (the latter being 
characterised inter alia not only by network upgrades but also by effective choice of 

                                                        
11  Directive 2002/21/EC of the European Parliament and of the Council of 7 March 2002 on a 

common regulatory framework for electronic communications networks and services, as 
amended by Directive 2009/140/EC. 

12  BEREC preliminary informal views on MEP Catherine Trautmann’s set of questions, BoR (13) 
74, available here.  

http://www.europarl.europa.eu/document/activities/cont/201306/20130617ATT67940/20130617ATT67940EN.pdf.
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providers and competitive offers, product innovation by alternative operators, 
affordable end-user prices, increased broadband speeds provided by alternative 
operators and, as a consequence of vibrant competition, increased take-up of 
enhanced services by end-users).   
 
Against this background, it would be timely and appropriate to set up a BEREC work 
stream dedicated to analysing how best to assess joint dominance in the electronic 
communications sector, and in particular in the context of ex ante regulation, and 
how to tackle the apparent impossibility of applying such legal concept in practice. 
The relevance of precedents from other sectors, which exhibit very different 
characteristics compared to the electronic communications sector, needs to be 
critically assessed in this context.  
 
Proposed deliverable: 
 

 Report on the finding of joint dominance within the framework of ex ante 
regulation in the electronic communications sector 

 
– Implementation of the Recommendation on non-discrimination and costing 

methodologies (Chapter 5.2 draft WP) 
 
ECTA fully supports that this work stream focuses on the implementation of 
‘Equivalence of Inputs’ and on monitoring the impact of the Recommendation.  
 
Yet ECTA would also find relevant and appropriate that BEREC focuses on 
developing best practices for the performance of the ex ante ‘Economic 
Replicability Test’, which is another key feature of the Recommendation and which 
NRAs will have to perform in those cases where they plan not to impose or maintain 
regulated wholesale access prices on NGA inputs. It is of utmost importance to 
ensure that alternative operators can economically replicate all downstream offers 
provided by the SMP operator with the regulated available wholesale inputs and that 
SMP operators do not abuse pricing flexibility in order to exclude competitors from 
the market. ECTA is particularly concerned that a focus on ‘flagship products’ is open 
to gaming by dominant operators. The work stream should focus inter alia on the 
implementation of the referred test, including the parameters defined in Annex II to 
the Recommendation. 
 
– Emerging challenges in Next Generation Networks (Chapter 5.3 draft WP) 
  
ECTA welcomes the work that BEREC plans to undertake with regard to the 
challenges brought by the transition to NGA. As previously stated, ECTA fully 
supports BEREC’s consideration that competition is the best driver for efficient 
investment and that it is vital to at least maintain the level of competition in the 
migration to an NGA environment, with experience having shown that the hypothesis 
that ‘2 is not enough for competition’ still holds. 
 
ECTA welcomes the focus on the features and conditions in which VULA and 
Bitstream products are offered (in particular for the provision of business grade 
services). These wholesale inputs will likely have an important role to play, but 
should not distract BEREC and NRAs from continuing to mandate and develop 
physical unbundling remedies or remedies that enable a real approximation 
thereof (e.g. multi-operator vectoring and wavelength-division multiplexing, or 
other solutions).  ECTA thus welcomes a workshop and report dedicated to this 
theme.  
  



 10 

ECTA would like to point out, in this regard, that BEREC’s consideration that “in 
some cases a kind of VULA/Bitstream product might turn out to the highest rung (of 
the ladder of investment)” might be correct for the provision of business services but 
ECTA disagrees that this could be the case with regard to the provision of services to 
mass market consumers. Virtual access products and physical unbundling and sub-
loop unbundling are not comparable in terms of the level of differentiation allowed in 
the provision of services. The scope for innovation and differentiation vis-à-vis the 
incumbents’ retail offers (e.g. offering higher speeds and higher quality of service) is 
not comparable as virtual products put technology choices, technology upgrade 
cycles, definition of technical specifications, and determination of (downstream and 
upstream) speeds in the hands of the dominant operators.  
 
Therefore, while fit-for-purpose VULA and Bitstream products (and leased lines 
products) must be made available – and BEREC should focus on defining 
harmonised key characteristics for these products – overall it is incorrect to endorse 
a ‘reduced’ investment ladder in an NGA environment. Such ‘reduced’ ladder would 
have a serious impact on technology advances and on the capacity of competitors to 
invest in NGA and to innovate at retail level.     
 
We would also like to point out that a key characteristic of effective competition is the 
market remaining contestable i.e. the on-going possibility or threat of market entry. 
Ensuring that all the rungs of the ladder of investment are available is critical to 
safeguard the theoretical or practical possibility of market entry. 
 
– Setting a work stream on investment models and forms of separation 
 
The electronic communications sector in Europe is undergoing a crucial phase of 
development, with significant investments required for the rollout of NGA. At the 
same time, and as BEREC has recognised, it is essential to ensure that in an NGA 
environment markets remain competitive, with efficient investments being timely 
performed.  
 
Against this background, it is vital to look into topics such as the costs, risks and key 
characteristics (e.g. network capacity, future proofness, upgradability, impact on 
innovation and competition) of the different NGA technologies (FTTC, vectored 
VDSL, PON FTTH, P2P FTTH), the realistic investment models for their respective 
profiles and the actual investment made by incumbents (compared with 
assumed/announced investments). In this context, co-investment models, separation 
models as well as new forms of financing should be explored. It is essential inter alia 
to: 
 

  assess to which extent separation models could play a role in making 
investments in NGA fit with the risk profiles of infrastructure funds.  

  explore which investment models should be advocated, which would at the 
same time meet the objectives of ensuring competition and efficient 
investment. 

  correctly characterise separation models, in particular with regard to these 
models meeting the conditions set by Article 13a of Directive 2002/19/EC, 
and in terms of their effective ability to prevent discrimination. 
 

We would very much appreciate if BEREC deliverables under Chapter 5.3 
would be subject to public consultation. 
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Proposed deliverables: 
 

 Report on NGA investment models and forms of separation 
 

3. Theme B – Consumers: boosting empowerment and protection  
 
Introductory remarks 
 
ECTA welcomes BEREC´s work on transparency and switching, which has enabled 
customer choice.  
 
ECTA´s proposals & comments 
 
– Net Neutrality (Chapter 6.1 draft WP) 

 
ECTA agrees with BEREC’s conclusion that “Competition is expected to discipline 
operators, and ensure the best offers for consumers but this critically relies on 
effective transparency and the ability of end-users to easily switch service providers”. 
  
ECTA would therefore suggest that BEREC’s initiatives on Net Neutrality take 
into account the need to assess to which extent there are barriers to 
competition in the provision of services in the retail fixed broadband markets 
and whether transparent conditions are guaranteed at the wholesale level. 
BEREC should also ensure that operators relying on fixed wholesale services have 
flexibility to set their own QoS standards at retail level, thereby being able to compete 
on QoS in the retail markets.  
  
In addition, ECTA recommends that in order to ensure stakeholder participation and 
more transparency vis-à-vis BEREC’s initiatives on Net Neutrality, BEREC should 
consult stakeholders on the questionnaires and reports described in 6.1 (b) 
and (c) of the BEREC draft WP. 
 
 
4. Theme C – Services: boosting the internal market 
 
– Regulatory uncertainty vis-à-vis the implementation of Roaming III 

Regulation13 (see Chapter 7.1 draft WP) 
 

ECTA asks BEREC to set up an additional work stream which would focus on 
how to avoid that MNOs and MVNOs are forced to make redundant 
investments in implementing the Roaming III Regulation de-coupling 
obligation. 
 
In fact the draft SMR introduces the possibility for mobile operators to opt-out from 
the decoupling obligation - an obligation which under the Roaming III Regulation they 
are bound to comply with by July 1, 2014.  
 
The potential adoption of the SMR and thus the entering into force of such opt-out 
mechanism could render the investments in decoupling redundant. 
 
As BEREC has explicitly put it, “ (…) the proposed unpicking of a carefully negotiated 
regulation (Roaming III) within one year of its adoption and only a few months before 

                                                        
13  Regulation (EU) No 531/2012 of the European Parliament and of the Council of 13 June 2012 

on roaming on public mobile communications networks within the Union. 
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the entry into force of a key provision (decoupling), substantially undermines 
regulatory certainty (…).” 
In addition, the lack of demand from alternative roaming providers vis-à-vis 
decoupling raises concerns as to the proportionality and adequacy of such obligation. 
This lack of demand has likely been reinforced by the publication of the draft SMR. 

 
Against this background, ECTA would see the setting up of a work stream dedicated 
to tackling these issues and avoiding redundant investments as a strong contribution 
to reducing regulatory uncertainty.  

 
Proposed deliverable: 
 

 Report on the implementation of the decoupling obligation and on avoiding 
redundant investments by mobile operators 

 
– Initiatives to increase the fluidity of non-residential markets (Chapter 7.3 

draft WP) 
 

While ECTA appreciated the data gathering on business markets carried out by 
BEREC in 2009, ECTA would welcome and encourage BEREC to achieve 
tangible progress with regard to business markets.  
 
ECTA therefore welcomes BEREC’s stated intention to carry out a workshop on 
concrete initiatives taken by NRAs across Europe to increase the fluidity of non-
residential markets. Yet ECTA considers that this should be complemented by 
effective measures tackling failures in the wholesale market and in any case 
prioritised by BEREC as a key contribution to the completion of the internal 
market. Indeed, the provision of cross-border business services is recognised as a 
genuine internal market issue14 , with BEREC having been specifically tasked to 
“deliver opinions aiming to ensure the development of common rules and 
requirements for providers of cross-border business services” (BEREC Regulation, 
Article 3.1 (m)).  
 
ECTA would thus like to propose: 
 

 the workshop to focus on the wholesale markets which serve as an 
input to the provision of (cross-border) retail services to business 
customers 
 
The completion of the internal market in telecoms, in particular for business 
communications services, could bring to the EU tangible economic benefits 
(EUR 90 billion per year). However, the retail markets for the provision of 
business services continue to be uncompetitive, with the underlying 
wholesale inputs remaining unavailable or unsuitable. One of the key 
challenges in the regulation of retail markets for the provision of business 
grade services is the differing geographic scope of the related retail and 
wholesale markets, with the retail provision of services to business customers 
involving cross border activities yet the underlying wholesale inputs being 
offered at national level.  
 
Therefore this workshop and other related initiatives that BEREC should 
undertake - and prioritise - should focus on a thorough examination of the 

                                                        
14  See in this regard the WIK report on “Business communications, economic growth and the 

competitive challenge”, published on 16 January 2013, which can is available here. 

http://www.ectaportal.com/en/upload/File/Reports/ecta_businesscustomers_final_5_clean.pdf
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underlying wholesale markets in order to ensure that access seekers are 
provided with the right inputs to offer pan-EU/cross border business grade 
services. An in-depth investigation of how BEREC could contribute to making 
fit-for-purpose wholesale inputs available is thus warranted. This work stream 
is interlinked with the report on VULA/Bitstream products and with ECTA’s 
proposal on the harmonisation of key wholesale products. Note that in 
particular leased line terminating segments remain an important wholesale 
input which requires harmonisation with regard to product definition (e.g. 
speeds and quality) and the applicable regulatory approach, including the 
product and geographic market definition and the nature of regulatory 
remedies. 
 

 the aim of the workshop should be to yield a list of action points for 
BEREC to carry out and which should be reflected in its forthcoming 
Work Programmes. 
 

 the workshop to take place in Q1/2014 instead of Q1/2015 
 

This work stream touches upon a fundamental issue for the development of 
pan-European services and the Digital Single Market. Given the prominence 
of the theme and of the current discussions on the draft SMR, ECTA would 
suggest the workshop to take place in Q1/2014 instead of Q1/2015.  
 

 
5. Theme D – Horizontal and Quality aspects  
 
– Ex ante margin squeeze tests (Chapter 8.2 (d) draft WP) 
 
ECTA welcomes the initiatives proposed by BEREC under the current theme, in 
particular work on the ex ante margin squeeze tests. ECTA emphasises that work 
on such tests should be broad-based, and not limited to the implementation of the 
EC Recommendation on non-discrimination and costing methodologies. BEREC 
report on this initiative should be subject to public consultation. 
 
– Framework implementation – institutional aspects (Chapter 8.4 draft WP) 
 
ECTA welcomes the initiatives proposed by BEREC under this theme, namely the 
analysis of the Article 7 cases which have been dealt with so far. ECTA would 
appreciate if BEREC could make this analysis public. 



 14 

 
Annex 

 
 

New proposed deliverables 
 

Deliverable Timing 

Public 

Consultation 

Report on the performance of the EU electronic 
communications sector 

 

Q1/2014 No 

Report on the implementation of the “general 
authorisation” for the provision of electronic 
communications networks and services (Article 
2 seq. of the Authorisation Directive) 

 

Q1/2014 Yes 

Common Position on the definition of 
harmonised characteristics for key wholesale 
access products 

 

Q2/2014 Yes 

Monitoring activity and/or study to assess the 
state of competition in the EU mobile markets 
and to identify the key obstacles preventing 
MVNOs and new MNOs from successfully 
competing 

 

Q2/2014 Yes 

Report on the finding of joint dominance within 
the framework of ex ante regulation in the 
electronic communications sector 

 

Q2/2014 Yes 

Report on NGA investments models and forms 
of separation  

 

Q2/2014 Yes 

 

Report on the implementation of the decoupling 
obligation and on avoiding redundant 
investments by mobile operators 

 

Q1/2014 Yes 
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Other recommendations 
 

Issue & Chapter of the draft WP Deliverables 

Review of the Recommendation on 
Relevant Markets 

(Chapter 4.2) 

BEREC to carefully consider in its assessment 
the heavy reliance of alternative operators in 
the referred access inputs and to endorse the 
conclusion that these inputs must continue to 
be made available and that the underlying 
markets continue warranting ex ante 
regulation. 

 

Implementation of the 
Recommendation on non-
discrimination and costing 
methodologies  

(Chapter 5.2) 

 

BEREC to focus also on developing best 
practices for the performance of the ex ante 
‘Economic Replicability Test’. 

Emerging challenges in Next 
Generation Networks  

(Chapter 5.3) 

 

BEREC deliverables to be subject to public 
consultation. 

Net Neutrality 

(Chapter 6.1 (b) & (c)) 

– BEREC’s initiatives to take into account 
the need to assess to which extent 
there are barriers to competition in the 
provision of services in the retail fixed 
broadband markets and whether 
transparent conditions are guaranteed 
at the wholesale level. 

– BEREC to consult stakeholders on the 
Net Neutrality related reports and 
questionnaires described in 6.1 (b) and 
(c) of the BEREC draft WP 

 

Initiatives to increase the fluidity of 
non-residential markets  

(Chapter 7.3) 

– Workshop and any other related 
initiatives to focus on the underlying 
wholesale markets. 

– The aim of the workshop should be to 
yield a list of action points for BEREC 
to carry out and which should be 
reflected in its forthcoming Work 
Programmes. 

– Workshop to take place in Q1/2014. 

 

Ex ante margin squeeze tests 
(Chapter 8.2 (d)) 

– Work on ex ante margin squeeze tests 
to be be broad-based and not limited to 
the implementation of the EC 
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Recommendation on non-discrimination 
and costing methodologies 

– Public report to be subject to public 
consultation 

 

Analysis of Article 7 cases 

(Chapter 8.4) 

 

Analysis to be made public. 

 
 
 
 


