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ECTA, the European Competitive Telecommunications Association, is a trade association 

representing some 150 EU communications companies, delivering innovation, competition and 

choice to Europe’s businesses and citizens.  For queries and comments please contact Ilsa 

Godlovitch, Head of Regulatory Affairs, +32 2 220 3118 igodlovitch@ectaportal.com 

Charles Russell is a leading legal practice with a Telecoms Group fully integrated into a 

combined telecoms, information technology, e-commerce, competition and regulatory law team 

that consists of more than 30 specialist lawyers.  For queries and comments please contact 

Emanuela Lecchi, Partner, Head of EU and Competition Group, +44 207 203 5000, 

emanuela.lecchi@charlesrussell.co.uk   

 

This ECTA paper reflects the views of members which are non-incumbent providers of telecoms 

networks, and as such does not incorporate, where such positions would conflict with these 

views, positions of incumbent operators within the sector or those of providers of non-telecoms 

services. 
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EXECUTIVE SUMMARY  

ECTA welcomes and supports the principles in the Discussion Paper. ECTA is an association of 

pro-competitive telecoms operators with first-hand knowledge of the difficulties of facing 

exclusionary abuses by incumbent telecoms operators.  With this background, the association, 

representing a majority of its members, would like to bring to the attention of DG COMP that the 

principles enunciated in the Discussion Paper could have an impact in the electronic 

communications industry in two main ways: 

a.  by affecting the application of competition law to the electronic communications industry. 

As more particularly described below, this could be the case, notwithstanding the fact that 

the paper is “without prejudice to the approach which the Commission has described or 

will describe in notices on how to apply the Community competition rules to specific 

sectors” (para. 6); and 

b.  by affecting the application of regulation to the electronic communications industry, as   

regulation and competition are closely related. In view of the above, ECTA believes that 

there are some general issues that could be more clearly addressed in the Paper.  

Specifically, ECTA believes that it would be beneficial if the Guidelines on Art 82 could: 

1.  recognise the relationship between competition law and sectoral regulation and follow up 

with a more in-depth analysis in sector-specific documents e.g. through an update of (i) 

the Notice on the application of competition rules for the telecoms sector and (ii) the 

Commission’s guidelines on ex ante market definition and assessment of significant 

market power. 

2.  highlight how rules can most appropriately be applied in sectors characterised by 

economies of scale, vertical integration, historic monopolies and former state funding. 

This is particularly relevant to guidance on ‘emerging markets’, ‘leverage’, ‘efficiencies’ 

and ‘refusal to supply’ amongst others. 

3.  clarify that the three step process of delineating the market, establishing dominance and 

then considering the abuse is to be preserved. ECTA would also like to stress its support 

for the explicit endorsement of the Guidelines (and for them not to be superseded by an 

economics effects test); and 

4. clarify what is meant by “capability to foreclose competition”. In the telecoms sector, 

where behaviours such as margin squeeze can cause considerable and lasting damage, 

it is important that a case can be brought before ‘actual foreclosure’ has occurred 

These general issues are dealt with in Part A of this reply.  Specific comments to deal with the 

identified types of abuses are in Part B. 
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INTRODUCTION 

ECTA welcomes the opportunity to offer comments to DG Competition’s Discussion Paper on the 

application of Article 82 of the Treaty to exclusionary abuses.   

ECTA supports the initiative and the Commission Discussion Paper.  The comments in this reply 

are provided in order to highlight specific concerns, where ECTA considers that on some issues 

the Discussion Paper could be more specific and that it would be helpful if the Guidelines were 

more comprehensive, to provide needed guidance in an uncertain area of law.   

 

ECTA is an association of telecoms operators with first-hand knowledge both of the difficulty of 

competing in a technically fast-moving sector characterised by the presence of very powerful 

incumbent operators and the benefits of competition in a sector where correlation between the 

opening of markets and desirable outcomes, such as increased levels of broadband take-up, is 

clear and demonstrable (see the recently published SPC Network’s report ‘Broadband in the 

EU: the importance of dynamic competition to broadband growth’, available at 

http://www.spcnetwork.co.uk/ and the ECTA press release at 

http://www.ectaportal.com/en/news_item370.html).    ECTA thus has a unique point of view 

which allows it to identify two main aspects which it considers would benefit from further 

discussion. 

 

First, ECTA believes that Art. 82 Guidelines would benefit from specific reference to those sectors 

where incumbent, vertically-integrated operators (often ex monopolists) compete with new 

entrants who need access to those operators’ networks or facilities, i.e. where the likelihood of 

exclusionary abuses is greatest, as are the consequences for the economy as a whole.  

Accordingly, a detailed study on the impact the Guidelines may have in specific sectors following 

their issuance would be most welcome.   

 

Secondly, ECTA feels that the Guidelines would benefit from a reflection on how changing the 

way in which competition rules apply to exclusionary abuses may impact the electronic 

communications regulatory regime.  European (and national, under implementing legislation) 

authorities have tackled the issues of market power on the part of powerful incumbents through a 

system of regulation where remedies can only be imposed on operators which have been found 

to have Significant Market Power (the concept equates to the competition law concept of 

“dominance”) after a proper market definition and market analysis. Thus any changes in the 

competition law approach to defining markets or assessing dominance (separate from any 

question of abuse) will naturally be reflected in the interpretation of ‘significant market power’ 

under the ex ante rules for telecoms. Any changes to the guidelines will also have a direct impact 

on the application of competition law within the telecoms sector. ECTA’s view is that the 

characteristics of the telecoms sector – and in particular the high entry barriers and persistence of 
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market power in underlying infrastructure – make ex post measures insufficient in most cases 

where dominance is found. A rigorous ex ante regime remains necessary. Nonetheless, ex post 

measures have been and should remain available as a complementary solution to ex ante rules 

where those rules have not been adequately implemented or where, despite application of ex 

ante rules to address dominance, there has been an abuse. 
 
With this in mind, ECTA would like to bring the following comments to the attention not only of DG 

Competition but also to DG Information Society and to the European Commission as a whole.  

ECTA notes that this is a “DG Competition Discussion Paper” - perhaps it should be followed with 

a communication sector-specific joint “DG COMP” and “DG InfoSoc” paper.   

For ease of reference, in this reply the comments are separated into general comments and 

comments relating to the specific types of abuses, following the format of the DG Competition 

Discussion Paper.  

 

A. GENERAL COMMENTS 

1.  The relationship between competition law and regulation  

1.1 The telecommunications industry needs particular clarity in the relationship between 

competition law and regulation, as both sets of rules can be applied to the same matter.  

Competition law influences the market definition procedures and interpretation of 

‘significant market power’ (which equates to ‘dominance’) when applied on an ex ante 

basis within the telecoms sector. It also offers a complementary solution to ex ante 

sectoral intervention when an abuse of dominance has occurred, and furthermore will be 

the only available measure in circumstances where legislators or telecoms regulators 

determine that ex post intervention alone is sufficient to address competition problems.  

1.2 In view of the relationship between the two types of rules, ECTA would appreciate further 

elaboration on what any new Guidelines would imply for sectoral regulation.  

 

2. The general applicability of the approach and the relation with sector-specific rules 

2.1 ECTA recognises that there are industries, such as the telecommunications industry, that 

warrant specific rules and at times a modified application of competition law provisions.  

The Discussion Paper states that it is “without prejudice to the application of the 

Community competition rules to specific sectors”, but is this sufficient?  
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Telecom-specific existing Notices  

2.2 In the Discussion Paper [e.g. footnote 2] DG COMP refers to the Access Notice of 1998 

[Notice on the Application of competition rules to access agreements in the 

telecommunications sector] as being still the valid way to assess “how to apply 

competition law to specific sectors”.  An update to the Access Notice would be most 

welcome, particularly as it pre-dates Bronner v Mediaprint1 and, therefore, when 

considering access to a network as a possible application of the essential facilities 

doctrine, of necessity it cannot refer to the main precedent on the application of the 

doctrine itself.  In addition, there are Guidelines on the application of EC competition rules 

in the telecommunications industry, dating back to 1991, when the EC was known as 

“EEC” [“Guidelines on the application of EEC competition rules in the telecommunications 

sector”] which are still formally valid.  Does the Commission intend that these rules remain 

valid and possibly override any new statement or Guidelines?  ECTA would urge the 

Commission to reconsider both documents in view of the pace of technological change 

and of the significance of exclusionary abuses in the telecommunications industry.  

2.3 There is a further complicating factor.  Telecommunications operators are perhaps more 

familiar with the specific set of “Guidelines on Market Analysis and the Assessment of 

Significant Market Power” (so-called “SMP Guidelines”), which are used as a regulatory 

tool for the SMP determination and are the most recent available rules, having been 

published in 2003 [2002/C 165/03].     

2.4 These SMP Guidelines [para. 14] are specifically stated to be issued “entirely without 

prejudice to the application of community law, and in particular of the competition rules 

[…] These Guidelines do not prejudice any action the Commission may take or any 

Guidelines the Commission may issue in the future with regard to the application of 

European competition law”.   

2.5 While ECTA recognises that the competition law Guidelines need not be telecom sector-

specific, sector-specific characteristics should be taken into account when drafting 

general Art 82 Guidelines.  As mentioned above, this could further be elaborated by the 

Commission adopting a new set of sector-specific Guidelines on Art. 82 subsequent to the 

general Guidelines, and perhaps in tandem with an update to the SMP Guidelines used 

for ex ante market analysis within the sector.   

Previously regulated state owned monopolists 

2.6 Note should be taken of the likelihood of exclusionary conduct by previously regulated 

state owned monopolists, where public funds were used to construct their high fixed and 

                                                  
1 Case C-7/97, Oscar Bronner GmbH & Co. KG v. Mediaprint Zeitungs und Zeitschriftenverlag GmbH & Co. KG, 
1998 ECR 1-7791, [1999] 4 CMLR 112 (ECJ 1999). 
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sunk cost networks and provided them with regulatorily protected first mover advantages. 

These concerns would be applicable not only to telecom but also to, e.g.  the energy 

sector, currently under investigation by the EC. Indeed, these concerns may be applicable 

to non-regulated high fixed and sunk-cost sectors including some non-regulated network 

industries. 

Efficiencies 

2.7 In addition, ECTA believes that there may be certain particularities to the assessment of 

efficiencies in the telecommunications industry, due to the economies of scale which 

characterise this and similar capital intensive industries. Specifically, ECTA considers that 

costs should not only be examined from the perspective of the incumbent (who most likely 

will be under review), but also from a new entrant’s, potential new entrant’s or consumer’s 

perspective.  In the paper, DG COMP recognises this when it considers the concept of 

“an efficient competitor” and states, at para. 67, that “it may sometimes be necessary in 

the consumers’ interest to also protect competitors that are not (yet) as efficient as the 

dominant company”, a concept that ECTA particularly welcomes.  In industries such as 

telecoms short-term potential efficiency gains which could be achieved through the 

dominant providers’ economies of scale are likely to be more than outweighed by the 

medium-term efficiency gains and consumer benefit that will derive from increased 

competition in the sector. 

2.8 DG COMP recognises that there are factors such as “economies of scale and scope”, 

“learning curve effects” or “first mover advantages” which “later entrants cannot be 

expected to match even if they were able to achieve the same production volumes as the 

dominant company”.  Again, this recognition is most welcome, although ECTA would 

appreciate a little more elaboration, especially in those sectors (such as telecoms) where 

the dominant player is the ex-monopolist and therefore new entrants are less likely to be 

able to replicate the cost structure of the incumbent operator.   

2.9 Accordingly, it would be helpful if specific reference could be made to network industries, 

especially where the object is to achieve competition from a starting point of a historic 

monopoly with extensive infrastructures. In particular from the perspective of competitors 

in the telecommunications sector, the situation described at paragraph 129 of the 

Discussion Paper (‘a single dominant company operates in a market where it has certain 

non-replicable advantages’ AND ‘economies of scale are very important and entrants 

necessarily will have to operate for an initial period at a significant cost disadvantage 

because entry can practically only take place below the minimum efficient scale’) is not 

‘exceptional’ but rather the norm.  
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2.10 The point about competitors’ costs is also extremely relevant to para. 220 on margin 

squeeze and should thus be referenced there. The text suggests that a reasonably 

efficient competitor should be measured in terms of the ‘integrated input owner’. But this 

may not be the case in industries characterised by economies of scale and scope as in 

telecoms.  

2.11 The term “efficiencies” is also used in the context of the so-called “efficiency defence” 

[paras. 84 and following]. In the context of the discussion above and evidence that 

competition has driven increased efficiency in sectors such as telecoms, ECTA welcomes 

the clear re-statement of the four conditions that need to be met before a dominant 

company can successfully claim that an “efficiency defence” exists2 and in particular the 

fact that the Commission recognises [at para. 90] that a dominant company with a high 

degree of market power is unlikely to have an incentive to pass cost efficiencies on to 

consumers, in the absence of competition.  ECTA approves the statement that it is “highly 

unlikely that the exclusionary conduct of a dominant company with a market position 

approaching that of a monopoly, or with a similar level of market power, can be justified 

on the ground that efficiency gains would be sufficient to outweigh its actual or likely 

anticompetitive effects and would benefit consumers”. ECTA further endorses the view 

that this defence should only be accepted if based on sound evidence with the burden of 

proof on the party asserting it. 

3. Market definition and dominance 

The role of market definition and establishing dominance 

3.1 ECTA is concerned with the approach to market definition and market analysis going 

forward.  The Discussion Paper re-states the position that for Art 82 to apply it is 

“necessary to define a relevant market” [para. 11].  This is of course the orthodox view 

and DG COMP states at paragraph 12 that the “Notice on the definition of the relevant 

market for the purposes of Community competition law” will continue to apply 

(presumably, “without prejudice” to the sector specific rules, as per para. 6, see above).  

However, there are at least two issues that have led commentators to question whether 

this is the case. 

3.2 First, an approach very close to an effects-based approach (which ECTA would disagree 

with) was advocated by what many consider to be the forerunner of the present 

consultation, the EAGCP Report of July 2005.3  If para. 11 of the Discussion Paper 

                                                  
2 Although ECTA has some doubt as to whether in practice a dominant company could meet these conditions in 
Art. 82 cases. Once we define an abuse as “competition not on the merits”, how can this ever be “indispensable”? 
3 The EAGCP Report stated: “Traditional modes of establishing “dominance” by recourse to information about 
market structure are merely proxies for a determination of “dominance” in any substantive sense… in proposing to 
reduce the role of separate assessments of dominance and to integrate the substantive assessment of 
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reflects the orthodox view, the EAGCP paper seemed to many to herald something similar 

to a Copernican revolution.  The Discussion Paper ignores the EAGCP Report but ECTA 

believes that, in view of its impact, it would be helpful if DG COMP could express a 

clearer view as to the conclusions reached in the Report.  Generally for competition 

lawyers to accept an effects-based approach would possibly mean that there would be an 

increase in the “false positives” (“type II” errors, false hypotheses incorrectly accepted), 

with the risk that non-dominant companies engaged in perfectly acceptable commercial 

practices (which they would enter into in order to gain market share) may be found to be 

abusing a dominant position.  The flipside to this is that, particularly in telecommunication, 

there might be a risk of Type I errors (correct hypotheses incorrectly rejected), where 

genuinely anticompetitive practices on the part of a dominant operator such as an 

incumbent would go undetected: where legacy infrastructures or advantages are used to 

leverage power into new or emerging markets in the telecommunications sector, for 

example, to wait until a practice has resulted in “competitive harm” may mean the 

difference between a market becoming established and flourishing; and a market being 

foreclosed at the point of birth with obvious consequences as regards consumer choice 

[see also below, the discussion on foreclosure in point 5].  

3.3 Secondly, in the Discussion Paper, having stated that market definition will continue to be 

“necessary” (against the background above, in which its very existence was questioned), 

DG COMP proceeds to highlight the importance of the so-called “cellophane fallacy”, 

which may lead to the definition of wide markets in which a dominant operator appears, 

wrongly, not to be dominant (a market so wide to encompass cellophane and paper 

bags).  We would encourage the Commission to expand on this point.  From ECTA’s 

perspective (and from the perspective of anyone engaged in advising the 

telecommunications (and electronic communications) industry), if a market definition may 

be “fallacious” in the case of dominant firms, then given the link between ‘dominance’ and 

‘significant market power’ in ex ante telecoms regulation there are obvious repercussions 

on the way in which regulation operates and one should question whether the application 

of the SMP rules may not in fact result in incumbent operators wrongly considered not to 

be dominant.   

3.4 ECTA would welcome clarification as to whether the centrality of market definition and the 

three step process of delineating the market, establishing dominance and then 

considering the abuse is to be preserved. ECTA would also like to stress its support for 

the explicit endorsement of the Guidelines (and for them not to be superseded by an 

economics effects test).  

Substantive analysis 
                                                                                                                                                            
dominance with the procedure for establishing competitive harm itself, we depart from the tradition of case law 
concerning Art. 82 of the Treaty, but not, we believe, from the legal norm itself.” [page 14]. 
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3.5 In assessing barriers to entry, ECTA would welcome the Commission’s highlighting of 

certain factors that are crucial to network industries such as telecoms characterised by 

significant sunk costs, economies of scale and scope, control over essential facilities and 

asymmetries in financing capabilities and vertical integration. ECTA would also consider it 

helpful if the paper explained how pre-existing regulation should be taken into account 

when assessing dominance and abuse. For example, a market which appears 

competitive due to movements in market share may be so only due to the underpinning of 

competition by ex ante regulation. Particularly in cases such as this, it is important to 

recognise that the fact that a dominant company may be gradually losing market share 

should not preclude a finding of dominance. This point is recognised in the regulatory 

context (Guidelines on Significant Market Power, para. 75). 

3.6 ECTA supports the emphasis in para. 24 on market power being the power to influence 

 innovation, variety and quality as well as price. These are important factors in fast moving 

 and service-oriented markets like telecoms where quality and reliability can be as or more 

 important to customers as the price itself. 

3.7 ECTA would tend to disagree, however, with the statement that ‘the fact that an 

undertaking is  compelled by the pressure of its competitors’ price reductions to lower its 

own price is incompatible with independent conduct’ [para. 27]. It depends on the degree 

and purpose of the price reductions. A small degree may not represent effective 

competition. Depending on the circumstances, an excessive price reduction may amount 

to predatory pricing. 

3.8 ECTA would also like to point out the importance of the substantive analysis in a 

Commission Decision, for the purposes of undertakings being able to recover damages 

from breaches of the competition rules. The factors taken into account and their relative 

weight may make the difference between a new entrant being able to recover damages 

and having to  bear its own losses.   

Collective dominance 

3.9 In addition, with regards to collective dominance ECTA believes that DG COMP could 

clarify what it means when referring to structural links (para 76). It should be observed 

that case law to date has not dealt explicitly with the types of issues and structures 

relevant to telecoms. For example in para 76 of the Discussion Paper, the text makes 

clear that previous cases have dealt with situations where there are ‘strong structural 

links’  between the undertakings. This may not be the case with telecoms, where the 

market structure itself (as opposed to links between operators) is often of concern. Does 

DG COMP in this instance merely intend to refer to the kind of links that have been 

detected so far with respect to exclusionary abuses, or to posit the necessary elements 
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for the assessment of dominance with reference to the telecoms industry?  If the latter, 

ECTA would like to point out that existing CFI precedent such as Flat Glass4 (as 

confirmed in Compagnie Maritime Belge5 and Airtours6) refer to structural links only by 

way of example and not as a prerequisite for a finding of dominance (“there is no reason 

whatsoever in legal or economic terms to exclude from the notion of economic links the 

relationship of interdependence existing between the parties to a tight oligopoly”).  

3.10 ECTA also would like to highlight that the reference to the ‘structure of the market and the 

way in which undertakings interact’ is of particular relevance to telecoms. Accordingly, it 

should be made clear that the ‘common understanding’ amongst undertakings could 

extend not just to pricing, but also to other practices such as a collective refusal to supply 

access.  

4. Emerging markets 

4.1 ECTA welcomes the fact that the paper does allude to emerging markets and recognises 

that “the exclusion may also have a negative effect on competition in a new and not yet 

existing downstream market” [para. 233]. ECTA would encourage the Commission to 

consider and elaborate further on this issue, particularly in light of the debate over 

‘regulatory holidays’ that has arisen in the context of the telecoms sector.  

4.2 For background, operators dominant in non-replicable telecoms infrastructure have 

argued that they should be free from an obligation to supply access when upgrading that 

infrastructure – an example would be an upgrade from narrowband to broadband capacity 

or from a lower to a higher speed of broadband. Reference is made in support of their 

claim to recital 27 of the Telecoms Framework Directive and the Recommendation on 

Relevant Markets which states that 

 “new and emerging markets, in which market power may be found to exist because of 

‘first-mover’ advantages, should not in principle be subject to ex-ante regulation); 7    

4.3 It is recognised by national telecoms regulators8 that the request for regulatory 

‘forbearance’ in this case – and presumably by extension an exemption from article 82 - is 

inappropriate because the markets in question are not contestable by other providers, and 

thus first mover advantage is likely to be due to an ‘extension’ of historic dominance 

rather than innovation. It is also recognised that failure to regulate in these circumstances 
                                                  
4 Società Italiana Vetro SpA and Others v. Commission (re Italian Flat Glass), [1992] ECR II 1403. 
5 Cases C-395&396/96 Compagnie Maritime Belge Transports v Commission [2000] ECR-I 1365. 
6 Case T-342/99, ECR [2002]II 2585 
7 Para 15, Commission Recommendation of 11 February 2003, on relevant product and service markets within 
the electronic communications sector susceptible to ex ante regulation in accordance with Directive 2002/21/EC 
of the European Parliament and of the Council on a common regulatory framework for electronic communication 
networks and services. 
8 See ERG Response to call for input on 2006 Review of Communications Framework 
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would lead to foreclosure of retail markets, potentially preventing the development of 

innovative services by other players. 

4.4 In light of this it would be helpful in the article 82 guidance for the Commission to clarify 

that the question as to whether a market is ‘emerging’ is not relevant to cases where a 

company’s ability to gain a high share of that market is based on control over 

infrastructures not easily duplicated rather than innovation. In these cases, the real risk 

from an ‘emerging market’ perspective is not that the dominant operator will be deprived 

of any rightful rents from innovation, but that its control over infrastructure bottlenecks – 

supported by its former monopoly status - could prevent other players from developing 

new and emerging services at the retail level.  

4.5 In this regard, the language of paragraph 235 of the Discussion Paper should also be 

clarified to take into account the specific characteristics of the telecommunications sector, 

where the position of incumbents (mainly former monopolists) may derive not from risky 

investments but from State investments.  It currently states:  

“In the assessment of a refusal to supply it must also be kept in mind that the 

indispensable input … often is the result of substantial investments entailing significant 

risks. In order to maintain incentives to invest and innovate, the dominant firm must not 

be unduly restricted in the exploitation of valuable results of the investment. For these 

reasons the dominant firm should normally be free to seek compensation for successful 

projects that is sufficient to maintain investment incentives, taking the risk of failed 

projects into account. To achieve such compensation, it may be necessary for the 

dominant firm to exclude others from access to the input for a certain period of time. The 

risks facing the parties and the sunk investment that must be committed may thus mean 

that a dominant firm should be allowed to exclude others for a certain period of time in 

order to ensure an adequate return on such investment, even when this entails 

eliminating effective competition during this period.” 

4.6 In a competitive market, no one’s investment is ever guaranteed and all incentives for 

innovation need to be protected. A dominant undertaking should not be allowed to 

engage in exclusionary conduct until it has fully recovered its investment. Nor is all 

investment by the dominant undertaking only; there is also investment by new entrants, 

often more innovative and more vulnerable to abusive conduct by dominant undertakings 

whose investment in old technology is threatened by this new entry.  In addition, a lot of 

these infrastructures derived from the previous position of the incumbent provider as a 

state monopolist, weakening even more the argument in favour of protection of these 

investments.  
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4.7 The concept of “emerging markets” is of particular significance when the concepts of 

“leveraging” and “foreclosure effects” are considered.  

Leveraging 

4.8 Art. 14(3) of the Framework Directive states that “where an undertaking has significant 

market power on a specific market, it may also be deemed to have significant market 

power on a closely related market, where the links between the two markets are such as 

to allow the market power held in one market to be leveraged into the other market, 

thereby strengthening the market power of the undertaking”.  However, in practice it is 

very difficult for a regulator to impose ex ante regulation on the basis of leverage and in 

fact Art 14(3) of the Framework Directive has never been applied. 

4.9 The Discussion Paper mentions the concept of leveraging a few times.  At para. 17, it is 

recognised that the cellophane fallacy would be less of a concern if used to measure 

market dominance in a “leveraged” market.  At para. 101, DG COMP recognises that 

predatory pricing can take place in an “adjacent” market to the dominated market, for 

example when the two markets are “expected to become interrelated” or when the 

“demand in the old and new market is or will in the future become interrelated”.  It is 

implicit in this that there is a recognition of a category of abuse where the abuse results in 

the leveraging of power from an existing mature market into an emerging market, but 

ECTA believes that there is no reason why this recognition should remain confined to 

cases of predatory pricing.   

Foreclosure effect 

4.10 In the Paper, there is a mention [para. 223] that the refusal to supply a particular 

competitor, for example a competitor that follows a “different business model” than the 

established competitors, may be important in assessing the foreclosure effects of an 

allegedly anticompetitive practice. ECTA very much welcomes this, but notes that it 

remains limited in scope, and it is tucked away at page 64 of the Paper, whilst ECTA is 

not aware of precedents for an abuse to be found in these circumstances. If DG COMP is 

merely referring to the requirement that something ‘new’ needs to be imported on the 

basis of the duty to deal, then perhaps this should be clarified. In addition, why limit this to 

cases of refusal to supply a specific competitor?  It is possible to conceive of a non-price 

based abuse, such as the refusal to supply to anybody a vital element for a new product 

(for example, one necessary element to a “triple play” service.  “Triple play” is the 

combined offering of video, telephony and broadband Internet over a PC.  If, e.g., the 

video element is withdrawn, the development of triple play is in peril which would easily 

foreclose the development of the new offering, although if the analysis is conducted along 

13 
EAL\NFL1\1784475.1 



traditional lines (e.g. on an element-by-element basis) there may be no discernible 

foreclosure effect).   

4.11 It is not necessary to think of an absolute refusal to supply in this context.  ECTA 

members are only too familiar with the situation where the incumbent operator allows 

Local Loop Unbundling but does not allow competitors any margin for innovation and 

flexibility.  This results perhaps in increased competition in the existing (the “old”) market 

but severely hampers the development of innovative broadband offerings which would 

conceivably lead to the development of “new” markets (including “triple play”).    

5. Analysis of effect of foreclosing competition  

5.1 ECTA welcomes the reference [in para. 58] to foreclosure being considered market 

 distorting if it likely hinders the ‘growth’ of competition, as this is precisely the issue faced 

 in markets moving from a legacy of monopoly towards competition, as in telecoms. The 

 statement in para 54 “the purpose of Article 82 is not to protect competitors from dominant 

 firms genuine competition based on factors such as higher quality, novel products, 

 opportune innovation or otherwise better performance, but to ensure that these 

 competitors are also able to expand in or enter the market and compete therein on the 

 merits, without facing competition conditions which are distorted or impaired by the 

 dominant firm” is particularly relevant to telecoms and the question of so-called ‘emerging 

 markets’. 

5.2 ECTA also welcomes the rebuttable presumption of abuse where exclusionary conduct 

raises obstacles to residual competition [para.60], but would caution against referring to 

‘no efficiencies’ – as often, particularly in network industries, economies of scale could be 

said to provide ‘efficiencies’ for the incumbent firm – even though damage to the 

competitive environment is likely to result in consumer detriment. 

5.3 Point 5.1 in the Discussion Paper is entitled “The Central Concern and Proof of 

Foreclosure”.  Foreclosure “that hinders competition and harms consumers” is “the central 

concern of Art 82 with regard to exclusionary abuses” [para. 56].  ECTA would therefore 

expect a detailed analysis of what constitutes foreclosure.  

5.4 In its analysis DG COMP proposes [para. 58] that in order to be abusive the conduct must 

meet two cumulative requirements.  It must be: 

1.  capable, by its nature, to foreclose competitors from the market.  This is apparently a 

requirement easily satisfied, by investigating the “form and nature” of the conduct in 

question.  In her speech of 23 September 2005, Neelie Kroes, the Competition 

Commissioner, seemed to suggest that this requirement would be met if the conduct 

in question fell under a particular category, such as “rebates” or “predatory pricing”.  
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This would appear to bring the analysis back to a form-based approach.  There is 

also an issue deriving from the fact that, as explored below, the definition of 

“exclusionary” abuses (but not, it seems, other categories) is centred on the notion 

that these foreclose competition and harm consumers.  “Exploitative abuses” such as 

excessive prices, for example, (and instances of discrimination, see below), are not 

covered by this consultation although the Discussion Paper recognises that 

excessive prices may have important foreclosing effects.  In this regard it is worth 

highlighting that “foreclosure” does not imply that rivals exit the market: “it is sufficient 

that the rivals are disadvantaged and consequently led to compete less aggressively” 

[para. 58].  If conduct needs to be by its “form and nature” capable to foreclose 

competitors, is there any conduct capable of amounting to an abuse of dominance 

that would not be capable by its “form and nature” to foreclose the market?; and 

2.  in the specific market context, be likely to foreclose actual or potential competitors. 

Unfortunately this relatively clear statement is then obscured somewhat by 

paragraph 59 which state that it is “the extent to which the dominant company is 

applying” the specific conduct (requirement 1) in the market, or “its incidence” that 

matters for the purposes of this requirement 2.   Probably the clearest indication as to 

what is intended by likelihood of foreclosure is to be found in the following statement, 

in para. 59: 

“In general, the higher the capability of the conduct to foreclose and the 

wider its application and the stronger the dominant position, the higher 

the likelihood that an anticompetitive foreclosure effect results”. 

5.5 Unfortunately this statement does not seem to provide much certainty in trying to 

determine whether some conduct meets the “central concern of Art 82”.  In the section on 

“Single Branding and Rebates” [at para. 145] DG COMP helpfully clarifies that, although 

the potential negative effects of the abuse “in general depend on the size of the tied 

market share”, the Commission may find that “a market-distorting foreclosure effect 

results even though the tied market share is very modest”, for example when rebates are 

clearly aimed at customers of specific competitors.  Similarly, at para. 223 there is a 

mention that refusal to supply “a particular competitor” in some cases has a “negative 

effect on competition” [a “foreclosing effect”?]. 

5.6 ECTA would have hoped for a statement on the part of DG COMP which, in particular, 

would clarify even more the crucial issue as to whether proof of actual foreclosure is 

needed before action can be taken.  This is an issue that appears to have divided the 

competition authorities of the Member States.  
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5.7 It would be helpful if the European Commission clarified that, once all other limbs of the 

test are proved (namely that in a properly defined downstream market the calculation of 

costs and revenue shows that the dominant operator’s own downstream operations could 

not trade profitably), then the likelihood or risk of an exclusionary effect would be sufficient 

for a finding of, for example, margin squeeze (see the Deutsche Telekom case).9   

5.8 Other jurisdictions across Europe follow the European Commission’s lead and ECTA very 

much welcomes an approach of this kind. In the Italian case against Telecom Italia, for 

example, the Italian Competition Authority found that the fact that Telecom Italia was 

offering its services in a way that other operators could not match was itself considered to 

be an abuse, without the need for a separate investigation as to whether the practices in 

question had caused particular harm to competitors.10 

5.9 Other jurisdictions however appear to favour a different approach.  The UK authorities 

consider that a material effect on competition should be proved before a case of margin 

squeeze is upheld.  So, in cases where all the calculations show that there has been a 

margin squeeze, the final hurdle is to consider whether such a squeeze had an effect.  In 

other words, the “effect on competition” limb of the test only comes into play when the 

calculation shows that there was a squeeze.  When this was not the case (the OFT 

BSkyB case11, or the Ofcom case against BT for its Together packages12, or for its pricing 

of 0845 and 0870 numbers13 at certain times), there was no need to decide whether the 

practices had had an effect on competition.  

5.10 In the Ofcom case against Vodafone, O2, Orange and T-Mobile, Ofcom concluded that in 

the light of intense competition between the mobile operators and countervailing buyer 

power, the practices complained of had not had a material effect on competition.14  

Similarly, in the Oftel case against BT publishing its 118500 directory enquiry number on 

the front of the BT phonebook,15 Oftel carried out a detailed statistical analysis concluding 

that the null hypothesis (there is no difference between BT’s shares in areas where the 

phonebook had been delivered and in areas where it had not been delivered) could not be 

rejected.  The regulator concluded that even if an effect on the downstream market could 

be determined, this could be no more than negligible.  

                                                  
9  COMP/37.451, [2003] OJ L 263/9 
10 Italian Competition Authority, Case against Telecom Italia, No. 13752 16/11/2004. 
11 OFT, CA98/10.2002, BSkyB, 17/12/2002.  
12 Ofcom, Case CW00760/03/04, 12/07/2004. 
13 Ofcom, CW00647/07/03, 19/08/2004.  
14 Ofcom, Case CW00615/05/03, 21/05/2005.  
15 Oftel, Case CW/604/03/03.  
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5.11 ECTA believes that, particularly in the telecoms sector and, within it, particularly in the 

case of emerging markets (see above), it is very important to clarify this issue.  Incumbent 

operators often argue that they should be granted a “regulatory holiday” when they plan 

to upgrade bottleneck access infrastructure (e.g. from narrowband to broadband). 

However, as the infrastructure is not readily replicable (due to economies of scale and 

scope and legacy infrastructure), there is a risk that such holidays might result in retail 

markets being foreclosed to competition – this did in fact occur in the provision of 

broadband via ADSL technology in some Member States.  There is some reference to 

this effect later in the paper (para 233), but it would be helpful for this to be clarified. 

5.12 In the light of the conflicting precedents above, it would be very helpful if DG COMP gave 

some more guidance as to the standard of proof to be met before likelihood of foreclosure 

can be established with reference to sectors, such as telecoms, where the issue is likely 

to have great importance. In any, event, as regards to the telecoms sector, ECTA 

opposes the view that actual foreclosure is required for the finding of an abuse.      

5.13 Finally, clarification would be welcome over what is meant by “competition on the merits”. 

In paragraph 60, DG COMP states that exclusionary conduct, which is “clearly not 

competition on the merits” as it “creates no efficiencies and which only raises obstacles to 

competition”, will be presumed to be abusive. It then envisages, however, a company 

rebutting the presumption, by providing that the conduct “does not and will not have the 

alleged likely exclusionary effect, or that the conduct is objectively justified.” The way this 

rebuttal is construed, however, is dubious as the second sentence seems to contradict 

the first. If exclusionary conduct is such, inter alia, because it raises obstacles to 

competition (i.e. because it is in itself capable to endanger competition to such an extent 

that it is not considered competition on the merits), how can one prove that no likely 

exclusionary effect is linked to it? In other words, once the test to deem conduct as not 

being on the merits is satisfied, what margin is there to still prove that no likely 

exclusionary effects stem from it?  

6. Over-reaction by dominant companies and “reprisal” abuses. 

6.1. The paper mentions the possibility of a ‘meeting competition defence”, i.e. to excuse 

dominant companies for “otherwise abusive conduct”, provided it is a reaction to the 

competitors’ behaviour, specifically “[…] a loss minimizing reaction to competition from 

others” (point 78). While acknowledging the validity of such a defence – where correctly 

applied -, ECTA would strongly encourage the Commission to clearly address the issue of 

abuses in the form of “overreaction”, i.e. of conduct which is not a fair and proportionate 
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reaction to competitors’ actions, 16 and/or is aimed at strengthening or abusing the 

dominant firm’s position.17  

6.2. The Commission should in particular make it clear that one worrying form of abuse should 

be considered the so called “reprisal” abuses, i.e. where the dominant company takes 

action against a trading party as punishment for certain behaviour in an effort to discipline 

that party.18 Such kind of behaviour would include any conduct intending to react to the 

customer’s intention to switch to any other competitor (and would therefore have also 

exclusionary effects towards the latter) or e.g. the competitor’s intention to file a complaint 

with any authority.  

Conclusion on Part A 

ECTA very much welcomes the Discussion Paper.  ECTA believes that the following points 

could be further addressed in the current debate:  

- that the relationship between competition and regulation be considered further;  

- (related to the above), that, in relation to competition law, the relationship between the 

general approach and sector-specific rules be more clearly addressed and analysed; 

- that the Commission take into account other sector-specific factors in the Guidelines, 

such as the fact that in assessing possible efficiency defences in the telecommunications 

industry one needs to not only adopt the incumbent’s perspective, but also the new and 

potential entrants’ perspective.  

- that the centrality of market definition be preserved, and that its status be explained both 

in terms of competition law assessment and market regulation, as it may affect industries 

like the communications industry that turn to competition law for the application of ex ante 

regulation; 

- that the case of emerging markets clearly be addressed; and  

- that the analysis of the steps for establishing the effect of foreclosing competition be more 

clearly explained. 

                                                  
16  see cases T65/89 BPB Industries and British Gypsum v Commission [1993] ECR II389, paragraph 117 et seq.; 
see also Joined Cases T24/93 to T26/93 and T28/93 Compagnie maritime belge transports and Others v 
Commission [1996] ECR II1201, paragraph 149. 
17 For a recent statement, see Opinion of AG Jacobs delivered on 28 October 2004. Synetairismos Farmakopoion 
Aitolias & Akarnanias (Syfait) and Others v GlaxoSmithKline plc and GlaxoSmithKline AEVE, case C-53/03, para 
56. 
18 See Temple Lang, “Abuse of Dominant Positions in European Community Law, Present  And Future: Some 
Aspects”, in Hawk (ed.), [1979] 5 Fordham Corp. L. Inst, pp. 25-83. 
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B. COMMENTS RELATING TO SPECIFIC TYPES OF ABUSE 

Before dealing with the specific types of abuses dealt with in the Paper, it is worth considering 

briefly those abuses not dealt with in the Paper (or only mentioned in passing).   

The focus of the Discussion Paper is on “exclusionary abuses”, defined as “behaviours by 

dominant firms which are likely to have a foreclosure effect on the market, i.e. which are likely to 

completely or partially deny profitable expansion in or access to a market to actual or potential 

competitors and which ultimately harm consumers” [para. 1].  Specifically, the Paper considers 

four categories of abuses, namely: predatory pricing; single branding and rebates; tying and 

bundling; and refusal to supply.  “Exclusionary abuses” can be distinguished from “other possible 

abusive practices”, such as “exploitative and discriminatory practices” (neither of them defined) 

[para. 3].  This doctrinal distinction is however not very meaningful when it comes to a viable 

practical distinguishing characterisation.  “Exploitative practices” are deemed to include 

categories such as “excessive pricing”.  This is “not analysed in this paper” [para. 53], although, 

according to para. 62 “foreclosure effects may be achieved through pricing”, as “asking a very 

high price for a product” “may amount to a ‘constructive’ refusal to supply”.  ECTA finds that there 

is no clear logical reason why, in the context of a Paper whose “central concern” is “foreclosure 

that hinders competition and thereby harms consumers”, excessive pricing should not be 

included.  Further clarification on the role of excessive pricing as a category of abuse would be 

particularly welcome in light of a recent Commission report of a case which the Commission 

decided not to pursue.19 

Of the four types of “exclusionary abuses” considered: 

1. Predatory pricing  

1.1 ECTA welcomes the Commission assessment of predatory pricing in the Discussion 

Paper.  It is important that the Commission: 

a. gives guidance as to when the concept of predatory pricing applies in a market 

different from the market in which the alleged predator is dominant, if predatory pricing in 

the adjacent market has the effect of protecting or strengthening dominance in the 

dominated market [see para. 101].  This is a particular concern in fast changing markets 

such as the communications market. In this sense, this seems a specific application of a 

more general principle that would need to be clarified, perhaps by a further analysis of the 

treatment of emerging markets, as discussed above; 

                                                  
19 In Scandlines Sveridge/ Port of Helsinborg the Commission rejected a complaint alleging excessive pricing in 
the port sector. The complaint considered the positive difference between the price charged and the cost incurred 
and alleged that it exceeded a reasonable margin and was sufficient to find the price to be unfair. The 
Commission took the view, however, that high profit margins as such are not yet abusive. Pending case T-399/04 
Scandlines Svetridge/ Commission, and similar rejection on the same day, Sundbusserne/ Port of Helsinborg.  
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b. re-affirms the concept that in telecoms Long Run Incremental Cost is the 

appropriate measure for cost calculation [par. 124; 126] for network/ wholesale pricing 

though not for retail pricing, and that cross-subsidisation on the part of recently liberalised 

ex-dominant operator is a separate concern [para. 125];  

c. considers the effects of predation on the financial situation of a new entrant, as 

compared to the financial situation of a dominant operator, albeit in a subsidiary role to 

the investigation of the incentives to predate and whether the losses can be recouped; 

and 

d. clearly states [para. 129] that where a dominant company has “certain non-

replicable advantages or where economies of scale are very important and entrants 

necessarily will have to operate for an initial period at a significant cost disadvantage 

because entry can practically only take place below the minimum efficient scale”, then 

pricing temporarily below the average total cost of the entrant while staying above its own 

average total cost can in some cases amount to predation. 

e.  restates the position (derived from previous case-law) that the Commission does 

not consider “it is necessary to provide further separate proof of recoupment in order to 

find an abuse.” 20 In this context, ECTA would like clarification of what is meant by the 

reference [in para. 123] that a dominant company can “rebut” predatory abuse “for 

instance by showing […] that recoupment will never be possible and that consumers are 

not and will not be harmed.”  

f.  clarifies whether it considers that regulatory costs (set out in regulation), may be 

taken as the criterion, where appropriate, in predatory cases, to measure whether prices 

are below costs. This clarification becomes important against the background of the 

Italian Telecom case, where the Consiglio di Stato found that Telecom Italia had 

committed an abuse by falling foul of the ‘redditivity’ test and charging below regulatory 

costs, as set in the relevant regulation21.  

                                                  
20 See the ECJ Judgment in Tetra Pak v. Commission, C-333/94,1996 ECR I-5951 (CJ) (§44) 
21 See the Italian Communications Authority resolution no. 152/02, setting out the relevant costs to be considered 
for the purposes of establishing whether Telecom Italia’s wholesale offer meets the 2 tests of: (i)  redditivity (i.e. 
whether the wholesale price is under Telecom Italia’s costs, as declared to the Italian Telecommunications 
Authority); (ii) “replicability” (i.e. whether its wholesale offer is replicable by other competitors).  The Italian 
Consiglio di Stato, in its decision no. 1271/06 of February 10, 2006, has confirmed the ICA decision, finding that 
TI has committed an abuse by pricing under its costs. The costs that were taken into account for this purpose 
were TI’s regulatory costs, as declared to the Italian Telecommunications Authority for the purposes of Decision 
no. 152/02. By confirming that these were the costs to be taken into account, the Supreme Court stated that “the 
objectives of regulation would be in fact be rendered ineffective, if TI was permitted (on a case by case 
basis) to derogate to regulatory costs and to verify each time whether, for each of TI’s offers, other OLOs 
would be able to replicate by using their own network. Notwithstanding what OLOs can do, TI is bound 
to submit offers that are not below the regulatory costs” (para 11.5.5)”. 
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2. Single Branding and Rebates 

2.1 ECTA would like to point out that discounts and mixed bundling may otherwise be abusive 

 where they result in likely or actual foreclosure effects, even if they do not satisfy the 

 complex test set out by the Discussion Paper, for example, in the case of “full-line 

 forcing”. Full-line forcing occurs when market power is leveraged from non-competitive 

 markets to competitive markets by requiring, e.g., wholesale telecom customers to 

 commit virtually all of their wholesale  access service needs to the incumbent in 

 competitive markets for long periods of time in order to obtain access in areas, or for 

 services, which are non-competitive, eliminating sufficient residual demand in competitive 

 markets to allow competitors to realise minimum economies of scale. 

2.2 ECTA would also like to draw the Commission’s attention to the fact that in telecoms, win-

 back and retention systems by dominant undertakings wishing to gain or keep customers 

 are often endorsed, in the form of favourable conditions (rebates or similar) to certain 

 clients of competitors.  As DG COMP in para. 145 refers to single branding or rebates 

 targeted at customers of specific competitors distorting the market even where the market 

 share is modest, ECTA would like to see a clear acknowledgement of such practices in 

 telecoms as being abusive. For example, in the Telecom case, the Italian Supreme 

 Administrative Court (the “Consiglio di Stato”) said that win-back or retention clauses (in 

 the form of discounts) are the typical clauses used by dominant undertakings to enhance 

 fidelity with the aim of excluding competitors, and are therefore abusive. In the UK, Oftel 

 considered that win-back activity by BT amounted to a regulatory breach (rather than an 

 abuse of dominance). This approach has obvious consequences for a new entrant, for 

 example, where it comes to availability of damages for breaches of the competition rules. 

2.3 ECTA endorses the reference in para. 146 to the fact that “if competitors are competing 

 on equal terms for all the customers… “, then rebates will not have a foreclosure effect. In 

 this case, it is likely that no market player will be dominant in the first place.   

2.4 ECTA is particularly concerned by points 173 – 176 of the Paper, which introduces for 

single branding and rebates a kind of ‘rule of reason’ similar to that adopted in article 81 

cases. As a consequence, the Paper now requires an analysis of the incidence of the 

behaviour, evidence of actual or potential foreclosure and possible efficiency defences. 

With regard to the latter, in particular, reference is made to the possibility for the dominant 

company to rebut the existence of an abuse, notwithstanding the likelihood of foreclosure 

effects, if it can show that the system put in place is e.g. “indispensable to obtain cost 

advantages and then pass them on to consumers’ (point 173) or to “provide the incentive 

for the dominant supplier to make certain relationship-specific investments in order to be 

able to supply a particular customer” (point 174).  These are clearly elements pertaining 

more to an Article 81 analysis, and in particular to vertical restraints, where – due to the 
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importance of restrictive effects - concerns for foreclosure are more relevant to and 

efficiencies play a greater role (in the absence of a dominant position) in the analysis. 

ECTA does not believe it possible to extend such an approach to Article 82 cases, where 

– due to the element of dominance – more weigh should be given to the illegal behaviour 

per se and no efficiency defences, or per se rules of any kind should be allowed to impair 

the analysis .  

3. Tying and Bundling 

3.1 ECTA welcomes the recognition at para. 199 that in cases where there are significant 

scale economies, learning curve, network effects or entry barriers in the tied market (a 

situation very familiar to the ECTA members), the foreclosure effects of tying and bundling 

are likely to be strongest.  This is very relevant in telecommunications market where often 

the dominant player did not acquire scale economies etc. due to the superiority of its 

products, or because it engineered a technological breakthrough, but because it obtained 

a network on privatisation and where the level of product differentiation in the tied market 

[para. 200] is often minimal. 

3.2 ECTA further believes that it would be helpful in para 189 to set out clearly that an 

 example of anti-competitive bundling is one where competitors are unable to replicate 

 some aspect of the bundle (e.g. price or some other feature) and this leads to a 

 foreclosure effect – such as undermining the ‘growth’ of competition. This is the typical 

 problem seen  by new entrants in the telecoms sector, who are concerned that dominant 

operators who retain an advantage in one market, often compounded by refusal to supply 

access to competitors  on reasonable terms, may aim to transfer that advantage to other 

markets.  

3.3 Para 199 (network effects) is also very relevant to telecoms. A useful example could be 

 the use by operators dominant in retail markets of discriminatory on-net/ off-net pricing 

 strategies to entrench their position and undermine the growth of competition.  

4. Refusal to Supply  

4.1 The issue of refusal to supply is of particular concern in telecoms and other similar 

network industries, where new entrants need access to infrastructure and inputs to be 

able to compete effectively with incumbents. The following comments, therefore, are 

made with specific reference to sectors having these specific characteristics.  

4.2 This type of abuse is likely to be one of the most significant in the telecommunications 

 industry, yet the concept of ‘indispensability’ does not appear to properly reflect conditions 

 in industries such as telecoms where regulatory access obligations may be required in a 

 variety of circumstances to promote competition from a starting point of entrenched 
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 dominance.  In particular, the competition law doctrine of refusal to supply sets an 

 extremely high standard (duplication impossible or extremely difficult – real or potential 

 substitutes mean an input is not indispensable) to justify an obligation to supply, which 

 seems at odds with the ‘parallel’ ex ante measures in the telecoms framework – which 

 set a standard for access obligations of ‘dominance’ and ‘access being necessary to 

 promote competition’. 

4.3 In circumstances like those in the telecoms sector, access may be needed in the short 

term even if duplication may be possible in the long term – for example in order to provide 

choice to customers and provide a ‘migration path’ for competitors to invest (‘ladder of 

investment’).  

4.4 ECTA also notes that although at para. 72 there is a description of margin squeeze cases, 

which are considered to be a special case of “refusal to supply”, the special features of 

margin squeeze cases and the difficulties in proving this very common type of refusal are 

not even mentioned.  ECTA acknowledges that the Paper intends to provide general 

principles to be then applied also to specific issues. However, given the importance of 

price squeeze abuses in the telecoms sector and the great uncertainty of outcomes in the 

decisional practice of national authorities (see points 5.7 – 5.10 under Part A above), 

ECTA considers it very important for the Paper give more detailed guidance on these 

cases. This is also consistent with the spirit underlying Regulation 1/2003 and, in 

particular, with the ongoing role of guidance that the Commission still has in the 

application of competition rules, notwithstanding decentralization.   

4.5 ECTA supports the rebuttable presumption (in para 217) that continuing previous supply 

relationships is pro-competitive.   

4.6 ECTA would also like to see clarification that the distinction between “horizontal” and 

“vertical” foreclosure in part 5.3 is purely “useful” in the sense of providing a description of 

the abuse in question, but is not to be intended as a reference to the relevant harm that 

“horizontal” or “vertical” foreclosure is likely to create.  This clarification would be welcome 

in light of the fact that in some respects the Discussion Paper seems to herald the 

alignment of the analysis normally conducted under Art 81 with the analysis under Art. 82.  

As there is a presumption under Art 81 that the anticompetitive effects of vertical 

agreements are of less concern than the anticompetitive effects of horizontal agreements, 

it would be unfortunate if after the Paper some market players were to consider that 

refusal to supply and margin squeezes were somewhat of less concern than branding, 

tying or predation. ECTA’s unique position makes it particularly alert to the dangers to 

competition posed by strong vertically integrated incumbents.  
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4.7 In addition, with reference to competition and investment, para 213 suggests that the 

‘knowledge that they might have a duty to supply against their will” might lead companies 

not to invest in the first place or to invest less. Other companies may be tempted to free-

ride on the investment made by the dominant company rather than investing themselves. 

Evidence in the telecoms sector, however, suggests clearly that investment overall has 

been greater where regulation has been applied to tackle bottlenecks, often both by the 

dominant firm as well as by competitors. An important consideration is the return allowed 

on the investment: if this is appropriate, it should ensure that the dominant firm’s 

incentives are maintained, as well as those of companies who might potentially duplicate 

the investment. Thus the free-riding risk is also reduced. The investment incentives of 

access-seekers (who often need to install considerable infrastructure to make use of 

access) also need to be considered, and this should be reflected in action to ensure that 

there is appropriate margin between the access and downstream products (no margin 

squeeze). 
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