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Harmonisation is essential in telecommunications 
 
A consistent regulatory policy for access services throughout the EU best serves 
consumers’ interests, particularly those businesses operating across multiple countries.   
 
 
A.  Introduction 
 
1. In the context of this paper, harmonisation refers to consistency of regulatory practice 

across national boundaries.  Under a harmonised regime, National Regulatory 
Authorities (NRAs) would, for example, take a consistent approach to market 
analysis and to the implementation of remedies.  A policy of open markets, and the 
promotion of competition, would be pursued by all Member States.   

 
2. As noted by Commissioner Reding in her speech to the Annual Meeting of BITKOM 

“Above all, we need greater consistency and effectiveness in the application of 
remedies to avoid distortions of competition in the internal market. We need this 
consistency, not for the Commission but for the market and the consumer”1 

 
3. This paper argues that, although harmonisation entails a certain loss of national 

discretion, it is still in the interests of EU Member States.  We believe it is in the 
commercial interests of: 
• suppliers of pan-European networks (and global services) based in all Member 

States; 
• suppliers of telecommunications services nationally within Member States; and 
• business consumers, particularly those operating across multiple countries. 

 
We therefore consider that all national telecommunications policy and regulatory 
officials should unreservedly support harmonisation in telecommunications, and that 
any moves to promote a fractured regulatory regime across the EU should be resisted.   

 
4. We first consider the underlying rationale for a pan-European policy for open 

markets.  We then discuss two considerations which might be viewed as weakening 
the general argument in favour of such a policy when applied to the communications 
sector.  These are (i) that such services are not traded internationally and (ii) that 
greater discretion would permit national policies to reflect national circumstances and 
policy preferences. 

                                                             
1 Viviane Reding, Speech to Annual Meeting of BITKOM, “The Review 2006 of EU Telecommunications 
rules: Strengthening Competition and Completing the Internal Market”, 27 June 2006, page 6 
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B.  Underlying rationale for harmonisation 
 
5. At the heart of the EU’s drive for harmonisation is the belief that free trade across EU 

national borders will permit more firms to compete against each other to the benefit 
of consumers.  Harmonisation is a means to an end, this being the consumer benefits 
that flow from more choice, lower prices and greater innovation.  With open markets 
and unrestricted trade, the Commission has pointed out that firms selling in the single 
market can have unrestricted access to more than 450 million consumers in the 
European Union.  This enables suppliers to compete against each other whilst also 
achieving economies and efficiencies of scale.  The Commission also believes that a 
single market provides a springboard for European firms to expand into today’s 
global markets. 

 
6. The European Commission has not considered that telecommunications (or any other 

“services of general economic interest”, such as energy) should be exempt from such 
a policy.  Indeed, harmonisation is at the centre of the common framework for 
telecommunications regulation across Member States implemented in 2003.  This is 
made explicit in Article 1 of the Framework Directive which forms the over-arching 
Directive of the EU Regulatory Framework .  Indeed, in this regard, the Framework 
Directive and related Directives form just one part of the hundreds of Directives 
brought in to remove the technical, regulatory, legal, bureaucratic, cultural and 
protectionist barriers that have stifled free trade and free movement within the Union. 

 
7. The established position is therefore very much that a consistent policy in favour of 

competition applies to telecommunications as much as to any other sector.  The EC’s 
2006 Review provides an opportunity for this policy to be reviewed and the policy 
confirmed.  In addition, it will provide an opportunity to consider arguments against 
regulatory consistency.  Two likely suggestions are that: 

 
§ telecommunications services are not internationally traded, therefore consumers 
cannot benefit from open markets; and  
 
§ harmonisation, in the guise of the Framework Directive and Specific Directives, 
can impose an inappropriate regime on any one Member State.  NRAs should 
therefore have wide discretion to vary regulation to best meet national policy 
objectives. 

 
These possible suggestions are discussed in turn.   

 
 
C.  Tradability of telecommunications services 
 
8. The traditional argument in favour of free trade in goods and services is that it 

permits national specialisation.  One country can specialise in precision engineering 
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or in providing holidays and can trade these goods and services for pharmaceuticals 
and financial services provided by another country.  This is known as achieving gains 
from comparative advantage, by which countries provide what they are relatively 
efficient at supplying and, by trading with each other, both can be made better off 
than under pursuing self sufficiency. 
 

9.  If a good or service cannot be internationally traded, there is no possibility of gaining 
benefit from having a comparative national advantage in producing certain services.  
The gains from international trade argument relies on both specialisation and cross-
border trade in the specialised products.  Country A cannot specialise in the 
production of Good 1 in order to trade with Country B for Good 2 if trade in the good 
is not possible.  For example, services which are consumed at the point of production 
cannot be traded, and the gains from international trade has thus traditionally been 
expounded in terms of goods, not services.   

 
10. However, this does not mean that services cannot be traded.  In the case of tourism, 

consumers can move to the point of production.  Financial services can be provided 
from financial centres, even if the “consumption” occurs elsewhere.  The simple 
demarcation into tradable products but non-traded services is now outdated.   

 
11. This has been recognised by the UK Finance Ministry2, which has brought out the 

role of Information, Communications and Technology (ICT) in bringing about these 
changes: 

 
“The ICT revolution has intensified international trade in services, extending the 
frontiers of international competition into sectors that were once sheltered.  
Traditionally, international trade in most services has not occurred because such 
services were thought to require buyers and sellers to be in the same place at the 
same time.  Many services, however, do not require physical proximity, but have 
usually taken place face-to-face because of technical constraints, habits or customs.  
Such services involve the exchange, storage, processing and retrieval of information.  
Production and consumption of services can now be separated through the 
standardisation of process and the capacity for data storage or because geographical 
distance is not a barrier for the simultaneous production and consumption of 
services, for example through call centres. 

 
Use of ICT enables information to be codified and digitised.  This information can be 
stored and exchanged in electronic form, and allows services that use it to be 
provided remotely, often much more cost-effectively than they could be locally.  Such 
services range from simple data-handling activities to services that involve the 
application of a high degree of skill.  Thus advances in ICT have solved the technical 
problem of transporting and storing many services.” 

 

                                                             
2  P.14 HM Treasury, Long term global economic challenges and opportunities for the UK, December 
2004. 
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12. Services are therefore widely traded, and the often quoted examples of call centres 
show that even national customisation (for example, language and local knowledge) 
is undertaken from a distance.  While it is true that telecommunications infrastructure 
cannot be traded across Member States – the UK cannot, for example, trade a local 
loop with France – this should not lead anyone to imagine that the 
telecommunications services that sit on top of the infrastructure cannot be traded 
across national borders.   

 
13. It is equally vital to note that in the absence of access to the non-traded access 

infrastructure inputs, no trade in telecoms services is possible at all.  
 
14. Telecommunications is not only part of the reason for outsourcing and offshoring, but 

is also subject to the same process itself.  Added value is increasingly in providing 
end-to-end ICT systems which cover all the data management and communications 
needs of pan-national companies, including data storage as well as transport.  The 
systems integration and design, the data management and service management can 
be, and usually are, provided from a centralised base which can be located in any 
Member State.  For example, BT’s main global data centres are centralised. This 
business is a scale business (see Annex 1 for a statement by T-Systems on this point). 

 
15. One estimate is that the total size of the global addressable market for network based 

ICT is £350 billion and it will increase to £500 billion by 2008/93.  Significant cross-
border trade does take place in telecommunications services, even if infrastructures 
cannot be “traded”.  Commissioner Reding has noted that “… a pan-European 
telecom industry is emerging. Incumbents today are receiving between 5 and 27% of 
their income from European business outside their home country.”4 

 
 
D.  Bounded Flexibility of the EU regulatory regime 
 
16. Gains from trade are maximised when the rules for open markets not only allow for 

national specialisation but also ensure that entry is possible to make markets more 
competitive.  Competition provides the spur to investment, innovation and service 
delivery without which the EU economies would be far weaker.   

 
17. The pan-European policy for competition in telecommunication services was also 

confirmed in June 2005 when the Commission published “i2010 – A European 
Information Society for growth and employment”.  This prioritised “the completion 
of a Single Information Space which promotes an open and competitive internal 
market for information society and media.” Such a market would not be possible 

                                                             
3 Presentation by Ben Verwaayen to analysts on 29 June 2005, 
http://www.btplc.com/News/Presentations/Generalpresentations/Globalstrategy.htm  
4 Viviane Reding, Speech to Annual Meeting of BITKOM, “The Review 2006 of EU Telecommunications 
rules: Strengthening Competition and Completing the Internal Market”, 27 June 2006, page 3 

http://www.btplc.com/News/Presentations/Generalpresentations/Globalstrategy.htm
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without a regulatory regime which consistently requires access services for 
infrastructure which cannot be economically duplicated.   

 
18. Some might wish to characterise “harmonisation” as the application of identical 

remedies in all situations,fs even where national circumstances do not justify a 
particular remedy or the content of a particular remedy. There is no reason why a 
harmonisation process should be designed in such an inefficient way and every reason 
to believe that controls of proportionality would be applied by national regulatory 
authorities and courts as is currently the case. Remedies are the outcome of a market 
review process and they are required to be proportionate controls of the market power 
identified in a particular national market. However, there is no justification for market 
reviews that come to identical conclusions in different member states resulting in 
remedies that are in principle completely different. (Some of the details of the 
remedies as opposed to the type of remedy will of course vary because, inter alia, the 
networks and systems of the market participants in one country will be different from 
the networks and systems of market participants in another country). 

 
19. If an incumbent with SMP introduces a new product or price and terms at retail, then 

as a general rule, that supplier should also provide a related and appropriate wholesale 
service – regardless of the state of the market development, or ownership basis of the 
supplier, particularly where the market in question is predominantly business 
consumers. 

 
20. As explained below, the absence of access rules in a Member State would have the 

direct consequence of inhibiting competition in the provision of services into that 
territory.  This might prevent any firms with competitive advantage from other 
Member States from competing on an equal basis, and would reduce the scope for 
national specialisation.   

 
a) Competition and specialisation specifically in telecoms  
 
21. Without consistency of access regulation, incumbents in some Member States 

operating in the market for the provision of pan-European services will be able to 
complete their own multi-national corporate networks by purchasing access in 
Member States where these are mandated, whilst refusing to grant access to 
competitors in their home country.  As corporate business purchasers require that all 
their sites are linked by their corporate network provider, competitors cannot exclude 
these sites in seeking to win a contract.  Without harmonisation, competitors to these 
incumbents would be forced to either build complete access networks in each 
Member State, or to buy expensive and unsuitable retail products.   

 
22. Such complete self-build is invariably impractical – both commercially uneconomic 

and wastefully duplicative.  Expensive and unsuitable retail products also offer no 
means for competing.  This, in effect, means that those telecommunications suppliers 
with unregulated access networks would be granted a hugely advantaged position as 
against those suppliers with a tightly regulated domestic access network. Competition 
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in traded telecoms services requires the consistent regulation of non-traded 
infrastructure inputs.  If these are unavailable or over-priced then this frustrates 
competition in traded goods.  Undistorted competition in the provision of pan-
European services requires all Member States implement a similar access policy.   

 
b) Wider impact on competition 
 
23. Telecommunications services are a key factor of production for the provision of a 

wide range of services by business customers.  Restrictions on the availability of such 
inputs are likely to inhibit competition in those goods and/or services which use 
international telecommunications networks as a key input. This was precisely the 
complaint of users’ bodies, such as INTUG, in the 1990s that helped drive the 
original liberalisation of the telecommunications sector.  Member States which do not 
have open telecommunications networks would be constraining a wider set of 
domestic businesses from being both domestically and internationally competitive, 
such as financial services. This would be contrary to the EU’s competition agenda. 

  
24. Competing in the traded sector pushes telecoms operators to develop network 

products that serve business needs.  One of the reasons that companies like BT Global 
Services, Equant, T-Systems, IBM etc have moved into the pan-European service 
market, is that there is a demand for designing and managing complex systems.  The 
pan-European service providers are building the processes and systems whereby pan-
European business will improve their take-up and use of ICT.  Precisely the area 
where a swathe of reports have indicated that Europe is falling behind the US and 
Japan5. However, where such reports advocate a removal of access regulation to 
foster ICT take up, we note that such prescription is based on no analysis whatsoever 
of how ICT is actually delivered.  Underlying access infrastructure is not the high 
value add of ICT service provision, it is only a basic input; albeit an input which is a 
potential block on the roll out of ICT services. 

 
 
E.  Importance to the individual Member States  
 
25. It should not be surprising that international competition requires consistency in 

access regulation.  A large part of the common framework for telecommunications 
regulation across Member States fulfils the role of a multilateral trade liberalisation 
agreement.  Participating nations both acquire rights to overseas markets as well as 
waive rights to protect their domestic suppliers.  In such trade agreements, 
participants can all gain under a liberalised regime compared with a closed system, 
although an individual country can do best by acquiring rights without waiving its 
own.  A multilateral trade liberalisation agreement therefore represents a collective 

                                                             
5 For example: Indepens Restoring European Economic and Social Progress. Unleashing the potential of 
ICT. A Report for the BRT, 2006  
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agreement which requires that all parties meet their obligations.  The same is true for 
the common framework in its function as a trade agreement.6  

 
26. The UK and Denmark play a leading role in ensuring that suppliers outside their 

countries can purchase access on fair terms.  This is demonstrated by the ECTA 
Scorecard,7 a summary of the access scores from that Scorecard is provided in the 
graph below which shows other Member States’ implementation of the Directives as 
indexed against the top scoring country, the UK.    

 
27. One thing the ECTA Scorecard highlights is an opportunity for the NRAs of those 

Member States scoring low on market access obligations, to learn from their fellow 
regulators delivering best practice regulation.  There is a natural role here for the 
European Regulator’s Group (ERG), to identify the specific activities and processes 
of those Member States that are delivering the benefits of higher levels of competition 
and facilitate the implementation of those actions to gain greater participation in the 
provision of pan-European services across all Member States, particularly for 
business consumers. 

 
28. However, today, business consumers in some parts of the internal EU market are 

being denied the full benefits from the work of those high scoring regulators who are 
opening up their countries to competition.  If the NRAs of Member States were to 

                                                             
6 That the agreement only covers EU Member States (and EEA) does not invalidate this point but it does 
highlight the fact that reciprocity ought also apply outside the EU so that EU-based suppliers can acquire 
access in the same way that access is grated to suppliers based outside the EU.  The EU is currently 
promoting the NRF as a model to countries outside the EU, notably in Asia, and this is an initiative that we 
fully support. 
7  ECTA, Regulatory Scorecard, 1 December 2005, updated 27 April 2006 
http://www.ectaportal.com/en/basic276.html  
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open their markets but not pursue harmonisation, it will put their domestic-based 
telecommunications suppliers at a severe disadvantage in the pan-European service 
market. The consequence of this would be that business consumers within ‘closed 
markets’ wanting integrated global networked services would not be able to consider 
suppliers from ‘open market’ jurisdictions as a serious option.  This is because those 
suppliers would be unable to offer competitive tenders in the ‘closed market’ of the 
business, consumers for the reasons given above.  

 
29. Besides paying higher prices, one of the often overlooked consequences of 

constraining a country’s businesses from being able to consider competitive bids from 
pan-European service suppliers from outside their country, is a denial of market 
leading innovation.  Domestic based suppliers, protected from the invigorating winds 
of global competition, are much less likely to offer the latest technology, systems and 
processes.  Businesses denied communications innovation, will be less competitive 
than those in other countries and this will negatively affect their and their country’s 
prosperity.  

 
30. The Europe economy, like most advanced economies, is largely service based.  The 

benefits of cross boarder trade in services, particularly knowledge based services, will 
be enhanced if harmonisation facilitates the direct competition of a country’s more nationally 
focussed corporations by remotely located firms.  For example, the opening of a branch of a 
financial institution in Country A requires only locally-based front counter staff as all other 
functions can be operated and managed from the head office country .  New rules conducive 
to cross-border trade in financial services have just been agreed (see Annex 2).  The products 
of pan-European service providers make it even more feasible for these communications 
intensive industries to expand and compete in new countries. 

 
31. There is a direct correlation between the state of ‘openness’ of a Member State’s 

market, by way of effective regulation, and the investment and innovation in those 
countries. Again, as noted by Commission Reding: “good implementation of the EU 
regulatory framework is paying off. EU countries that have applied the EU rules in a 
timely and efficient manner, following the principle of competition, have clearly 
achieved the best results in terms of investment in new networks and take-up of new 
innovative services. The regulatory reform index of the OECD shows that those 
countries with a poor record of regulatory reform have less investment. While 
investment in the electronic communications sector is rather high in the UK (0.42% 
of GDP), Denmark (0.72 % of GDP) and the Netherlands (0.79% of GDP) – in all 
these countries we observe, in principle, a very effective application of EU rules –, 
investment made in the German market reaches only 0.27%.”8 

 
 
G.  Policy Implications  
 

                                                             
8 Viviane Reding, Speech to Annual Meeting of BITKOM, “The Review 2006 of EU Telecommunications 
rules: Strengthening Competition and Completing the Internal Market”, 27 June 2006, page 3 
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32. The common framework is therefore an essential tool in its limitations to national 
deviations in regulatory policy.  Scale competitors cannot otherwise compete with 
each other across the EU, and without harmonisation those Member States which do 
impose rigorous access regulation will lose out against those who do not.  This is why 
we believe that all telecommunications policy and regulatory officials, particularly 
those from Members States who have opened their countries to competition, should 
unreservedly support harmonisation in telecommunications. 

 
33. Currently, EU policy requires that national regulators notify the Commission as to 

regulatory decisions and provides the Commission with a veto over the procedural 
elements of the decision.  In our view, this has forced a far greater degree of 
consistency than would otherwise have been the case so that the most recent ECTA 
scorecard (discussed in paragraph 23 above) represents a significant improvement in 
comparison with the past- even if it is still very far from satisfactory.  We recognise 
that notification to the Commission does impose an administrative burden on 
regulators, however the economic costs of non-harmonised regulation are far greater.  
There is absolutely no room for a reduction in the notification requirement. Now is 
the time to press home progress, and complete the harmonisation programme which 
promotes an open and competitive internal market for communication services.  This 
would be in the interests of European consumers.  

 
34. Perhaps the last word should got to Commissioner Reding: “Variations of regulatory 

approach are today an obstacle to the internal market and to effective competition: If 
a national regulator in country A applies the EU rules vigorously to the operators on 
its market, while the national regulator in country B adopts a more lenient policy 
towards the dominant operator by adopting remedies later or in a less efficient way, 
this gives companies in country B an unfair competitive advantage over companies in 
country A. In Europe’s internal market, this is unacceptable.  
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Annex 1 
 
 
Europe faces further consolidation in IT services 
T-Systems looks to acquisitions 
 
  
By John Blau, IDG News Service 
 
February 02, 2006 
The European market for companies providing IT services to enterprises is ripe for 
consolidation, according to a senior executive at the IT services arm of German 
telecommunications operator Deutsche Telekom AG. 
 
"To operate successfully in this business, you need to be big; you need to have scale," 
said Lothar Pauly, a member of the board at Deutsche Telekom and chief executive 
officer of the company's IT services subsidiary, T-Systems International GmbH, in an 
interview in Berlin. "The European market has many smaller IT service providers that 
will need to grow in size or hook up with a larger partner to survive. We will be looking 
at acquisition opportunities in key markets." 
 
Last year, T-Systems agreed to buy Gedas AG, the computer services subsidiary of 
German car maker Volkswagen AG (VW), in what the IT service provider called a 
milestone in its path toward internationalization. 
 
In addition to winning a seven-year €2.5 billion (US$3 billion) service contract from VW 
as part of the deal, the German service provider will also take over Gedas's 12 
subsidiaries, in countries including Brazil, China, Japan and the U.S. 
 
Gedas provides a range of information and communications technology services, such as 
consulting, systems integration and network operation, to companies in the 
manufacturing and logistics sectors. Because of its close relationship with VW, the IT 
service provider has been able to acquire knowledge of business processes specific to the 
automotive industry. 
 
Pauly put an end to speculation that the Gedas acquisition could prompt DaimlerChrysler 
AG, another big T-Systems customer, to end its contract. "A few days ago, we agreed to 
extend the contract for another three years," he said. 
 
T-Systems was established a few years ago following the merger of DaimlerChrysler 
AG's IT outsourcing unit, Debis Systemhaus GmbH, and the systems integration 
activities of Deutsche Telekom. 
 
This year, the German company seeks to land three IT services deals worth €50 million 
or more, according to Pauly. Last year, DHL Express Vertriebs GmbH & Co. OHG was 
one of three big companies to outsource their IT operations to T-Systems, according to 
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Pauly. The DHL contract includes servicing around 8,000 workstations, 500 servers and 
50 central applications. T-Systems will also integrate around 300 DHL locations into a 
common data network. 
 
In addition, T-Systems plans to increase business with small and medium-size businesses 
(SMBs) in Germany, according to Pauly. "With our numerous data centers and strong 
local presence, we are in a very good position to serve SMBs," he said. "Our competitors 
are small, local IT service providers; there are no large big providers. IBM has more or 
less retreated from the SMB market in Germany." 
 
Responding to strong demand by companies of all sizes for VOIP (voice over Internet 
Protocol) service, T-Systems will push beyond its offerings for company campuses to the 
wide area network in Germany and its international markets, according to Pauly. 
 
The increased focus on VOIP could cut into Deutsche Telekom's traditional telephony 
business, he said, "But we need to cannibalize this business. Enterprises want VOIP, and 
if we don't offer it, somebody else will." 
 
 
 

Annex 2 
 
Brussels proposals address key fears 
Financial Times, Monday February 6th, 2006 
 
The European Commission will today reveal proposals that have the potential to reshape 
the European Union's financial services industry by making it easier for investment 
companies to operate across the entire economic bloc and forcing stock exchanges to 
compete with banks for business. The proposals - seen by the Financial Times - form a 
crucial part of a highly ambitious legislative project known as the markets in financial 
instruments directive, or Mifid.  

The original directive was approved by EU member states in 2004, but many of the most 
important provisions for banks, exchanges and other financial services groups were left 
for later. 

Today's proposals appear to go a long way towards addressing industry concerns voiced 
in the past year. 

The Commission has, for example, dropped a requirement that banks tape all client 
orders and now leaves member states to decide whether mandatory taping is necessary. 

The proposals are contained in two separate laws - one regulation and one directive - 
which will be presented in Brussels today. 

Two elements form the core of Mifid. First, investment companies will have the right to 
offer their services across the EU's 25 member states based on the supervision of their 
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home country supervisor alone. Secondly, the law allows banks to compete head-to-head 
with regulated stock exchanges by matching orders from clients that wish to trade shares 
or bonds in-house. 

Brussels hopes that the latest changes - coupled with greater harmonisation of many rules 
affecting the industry - will bring about increased competition and drive down prices for 
consumers. It has given companies until November 2007 to implement the new rules. 

Brussels has also bowed to intense pressure from member states such as Germany, and 
will now introduce the bulk of rules affecting the daily operations of banks and other 
companies as an EU directive rather than as a regulation. 

This means they will not take effect immediately but must be introduced by member 
states through national laws. 

This will apply to provisions that cover issues such as providing clients with information, 
assessing their suitability for a transaction, reporting requirements, the handling of client 
orders and record-keeping. 

The Commission has wanted to avoid such a move, out of fear that countries would 
implement Mifid differently. 

But some governments feared they would be left with no flexibility to accommodate 
long- standing national rules, and the Commission has now given way. 

 


