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Public consultation on the open Internet and net neutrality in 
Europe 
 
General comments 
 
ECTA agrees with the 5 principles advocated by Vice-President Kroes, namely: 
 

1. Freedom of expression; 
2. Transparency (re. practices of operators);  
3. Fair competition (i.e. not allowing traffic management practices to discriminate in 

ways that harm competition);  
4. Promotion of investment in efficient and open networks; and  
5. Support for innovation (ensuring opportunities for new efficient business models and 

innovative businesses). 
 
To ensure that these principles are fully respected in the EU, ECTA strongly believes that 
regulation promoting effective competition in underlying networks and services is the best 
solution. In fact, ECTA’s position on net neutrality is best summarised in the words the 
Commissioner herself: 
 
“Competition at the network level, combined with appropriate transparency measures, gives 
customers the ability to choose among different providers for their internet connections, 
making any potential danger to net neutrality less clear and present. After all, if consumers 
are dissatisfied with the quality of the internet connection offered by their provider, 
competition enables them to switch.  
 
In other words: strong competition in broadband markets may allow a more relaxed 
regulatory approach to net neutrality issues.”1

 
 

Studies2

 

 show that pro-competitive, ex-ante telecoms access regulation brings open and 
competitive markets, which in turn promote investment. Investment in higher-capacity 
networks will help us to continue to avoid congestion. Further, competition among service 
providers, coupled with transparency, will allow us to solve quality of service problems as 
consumers will have the flexibility to switch to the provider that satisfies their requirements. 

                                                           
1 Address at Annual Conference of ETNO, Brussels, 23 September 2010, see 
http://europa.eu/rapid/pressReleasesAction.do?reference=SPEECH/10/472&format=HTML&aged=0&l
anguage=EN. 
2 See ECTA 2009 Regulatory Scorecard, http://www.ectaportal.com/en/REPORTS/Regulatory-
Scorecards/Regulatory-Scorecard-2009/, p. 48 and An Assessment of the Regulatory Framework for 
Electronic Communications – Growth and Investment in the EU e- Communications Sector. Report to 
European Commission DG Information Society, London Economics (2006) in association with Price 
Waterhouse Coopers.  
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In her recently published study of underlying technical structure of the Internet, Stanford Law 
School Professor Barbara van Schewick, reported that: 
 
“Most commentators believe that the threat of discrimination against independent providers 
of complementary products can be mitigated by competition in the market for Internet 
services. They assume that the market will restrict a network operator’s ability and incentive 
to discriminate. Their rationale is that competition has a disciplining effect.”3

 
 

This is not an opinion restricted to academic circles;4 a recent article in the Economist 
shared the same view, stating that “Rivalry between access providers offers the best 
protection against the erection of new barriers to the flow of information online.”5

 
  

Detailed comments 
 
I. What is meant by “net neutrality”? 
 
According to a consultation text published by ARCEP (Autorité de Régulation des 
Communications Électroniques et des Postes), Tim Wu coined the term “Net neutrality”. He 
defines it as a network design principle whereby “a maximally useful public information 
network aspires to treat all content, sites, and platforms equally. This allows the network to 
carry every form of information and support every kind of application.”6

 
  

Subsequent discussion in the ARCEP consultation text7

 

 recognises the need to refine Mr. 
Wu’s definition –technical actions occur on networks every day that result in what is a 
differentiated treatment of network traffic, but which does not in any way adversely impact 
competition and aims to enhance user experience.  In fact, if we are to consider Mr. Wu’s 
“public information network” as the Internet – a network of networks – then the differentiation 
among different types of traffic by a network can, and often does, facilitate access to 
information and applications. 

From a user perspective, ECTA agrees with the principles set out by the Norwegian Post 
and Telecommunications Authority (NPT), namely: 
 

1. Internet users are entitled to an Internet connection with a predefined capacity and 
quality. 

2. Internet users are entitled to an Internet connection that enables them to 
a. send and receive content of their choice 
b. use services and run applications of their choice 
c. connect hardware and use software of their choice that do not harm the 

network. 
                                                           
3 van Schewick, B. (2010). Internet Architecture and Innovation. Cambridge, Massachusetts: The MIT 
Press. p. 219. cites  Yoo 2004, p. 67; Hahn and Wallsten 2006, p. 6; Baumol et al. 2007, p. 3; Wu 
2006a, p. 7 as examples. 
4 See also, Next Generation Connectivity: A review of broadband Internet transitions and policy form 
around the world, The Berkman Center for Internet and Society at Harvard University, October 2009, 
http://www.fcc.gov/stage/pdf/Berkman_Center_Broadband_Study_13Oct09.pdf, p. 22.  
5 See the 4 September 2010 issue at http://www.economist.com/node/16943579?story_id=16943579.  
6 See Tim Wu’s website, “Network Neutrality FAQ”: http://www.timwu.org/network_neutrality.html. 
7 ARCEP’s Discussion points and initial policy directions on Internet and network neutrality, May 2010,  
http://www.arcep.fr/uploads/tx_gspublication/consult-net-neutralite-200510-ENG.pdf. 
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3. Internet users are entitled to an Internet connection that is free of discrimination with 
regard to type of application, service or content or based on sender or receiver 
address. 8

 
 

Most of these principles are echoed by ARCEP, namely, the ability of end users to: 
 

• Send and receive the content of their choice; 
• Use the services and run the applications of their choice; 
• Connect the hardware and use the programmes of their choice, provided they do not 

harm the network.9

 
 

From the perspective of an Internet service provider (ISP), ARCEP discusses the principles 
of relevance, proportionality, effectiveness, transparency and non-discrimination.10 More 
generally, ECTA views non-discrimination as a fundamental principle of the EU Telecoms 
Framework and welcomes the Commission’s Digital Agenda listing the provision of guidance 
on key regulatory concepts such as the fundamental principle of non-discrimination as a 
priority.11

 
 

II. Is there an issue to address? 
 
ECTA believes that as long as consumers are offered a choice among effectively competing 
broadband providers, the risk of network services becoming a bottleneck that might threaten 
the openness or neutral nature of the Internet is mitigated. Any service provider that seeks to 
restrict access, against the express will of its client, should be deserted by consumers in 
favour of a provider that safeguards their net freedoms.  The ability of the consumer to 
switch from one provider to another, and the ease with which this can be done, is therefore 
crucial to protecting citizens’ freedom and the free flow of information.  
 
In order to maximise consumer choice for Internet access services, emphasis should be 
placed on implementing the revised framework for electronic communications to best 
promote competition among broadband service providers. 

 
III. Is traffic management necessary? 
 
Since the capacity of all networks is limited, traffic management principles need to be 
employed to avoid network congestion and to improve the quality of services offered, for 
instance to supply prioritised connectivity for time-critical services.  Management is also 
necessary to filter identified spam and malware. As a result, the differentiated treatment of 
network traffic is not necessarily indicative of anti-competitive behaviour. Moreover, the 

                                                           
8 For further discussion of these principles see NPT’s Network neutrality Guidelines for Internet 
neutrality, 24 February 2009, 
http://www.npt.no/ikbViewer/Content/109604/Guidelines%20for%20network%20neutrality.pdf.  
9 Cf the principles endorsed in the US in 2005 by the Federal Communications Commission. 
10 A description of these principles can be found in ARCEP’s May 2010 Discussion points and initial 
policy directions on Internet and network neutrality, 
http://www.arcep.fr/uploads/tx_gspublication/consult-net-neutralite-200510-ENG.pdf, p.18.  
11   A Digital Agenda for Europe, Brussels, 19.5.2010, COM (2010)245 final, Chapter 2.1.4. 
’Reinforcing the single market for telecommunications services’, pp. 13-14. 

http://www.npt.no/ikbViewer/Content/109604/Guidelines%20for%20network%20neutrality.pdf�
http://www.arcep.fr/uploads/tx_gspublication/consult-net-neutralite-200510-ENG.pdf�


4 
 

objective situation of networks differs. For example, at present in the EU, mobile networks 
are faced with limited spectrum availability and with users and services sharing this limited 
resource.  Traffic management is especially necessary in the mobile sector, since, unlike 
fibre optic or DSL connections, mobile Internet networks operate on a shared system where 
one user’s traffic can have a significant effect on overall network performance for other users 
located in the same area. 
 
ECTA strongly opposes any traffic management practices that might be employed for anti-
competitive purposes in fixed or mobile networks, for example blocking or degrading certain 
services on the public Internet which compete with network operators own services. In 
addition to the potential privacy issues that could be raised by such actions if applied to 
content, both technical and economical barriers exist in the marketplace to make such anti-
competitive actions unlikely. This likelihood is further reduced the more access competition 
exists. 
 
Concerns have been voiced that operators’ management of traffic over their networks may 
result in discrimination. ECTA stands for fair competition and is against any form of 
discrimination that results in restricting competition or restricting user choice. However, traffic 
management practices that differentiate different types of network traffic to carry out 
necessary service or network performance-related functions are not per se an illicit 
discrimination. 
 
As set out earlier in this response, we believe that a market characterised by competition 
and enforcement of the current regulatory framework should be sufficient to avoid any 
potential anti-competitive, discriminatory behaviour related to traffic management. Further, 
as a back stop, the Commission reserves the right to invoke its existing competition law 
powers to deal with any anti-competitive practices that may emerge, even though the limits 
of competition law should not be underestimated (e.g. problems of evidence gathering and 
timeliness of decisions). 
 
IV. Quality of Service 
 
Internet service providers should not be restricted from developing innovative and efficient 
new business models. Operators should be free to offer different levels of service to their 
customers, respectively priced at different price levels.  

Where competition among broadband providers exists, end users (both consumers and 
businesses) should not experience problems with the quality of service they receive. In a 
competitive market, providers that do not provide adequate levels of service will lose 
customers to those providers that do. 
 
It should be noted, at this juncture, that the quality of service that alternative operators are 
able to provide over networks controlled by dominant operators strongly depends on how the 
dominant operators maintain and (re-)architect physical access and backhaul networks, and 
that, consistent with the principles adopted in the Recommendation on Regulated Access to 
Next Generation Access Networks, access to dominant operators’ copper and fibre networks 
should be mandated where national market analyses find it to be warranted. Dominant 
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providers of wholesale broadband access should not be permitted to apply their retail traffic 
management practices to their wholesale access products.  
 
It would be very difficult to establish a determined quality level for services in the EU, due to 
the fact that the extent to which these networks are dedicated or shared, and depend on 
scarce resources, varies over geography and over time. For fixed networks, it is also 
important to take into account the fact that the quality of service provided by alternative 
operators is heavily reliant on the quality of the wholesale product provided by the dominant 
operator. Therefore, consistent with previous ECTA positions (NGA Recommendation, State 
Aid Guidelines for Broadband, RSPP), we reiterate that mandating wholesale access 
solutions, fostering future-proof access solutions such as point-to-point fibre, and spectrum 
allocation that enhances rather than restricts competition are all imperative measures.   
 
In order to ensure that the traffic of those customers who opt for the minimum level of 
service are not relegated to a “dirt road” connection, national regulatory authorities (NRA) 
should be able to apply a remedy that introduces a minimum level of service to act as a 
consumer safety net. This possibility was introduced in the new telecoms package, which 
should soon be implemented in all national frameworks. ECTA reiterates its position that this 
possibility should not be employed to put an immediate measure in place; rather it should act 
as a back stop measure to be drawn upon only in the event that adequate levels of quality of 
service are not maintained.   
 
The appropriate minimum level of service should be defined by NRAs on a network by 
network basis in conjunction with stakeholders, subject to the Commission oversight in 
pursuance of a single market. It should be noted that the ultimate consumer experience does 
not depend only on access services. Quality of service may be impacted at all different 
levels of the Internet value chain, not just the connectivity level. Therefore, where 
appropriate, it should be clarified that Internet service providers are not responsible for 
consumer restrictions imposed by the device over which their service is accessed. 
 
Further, given the difficulties related to speed measurements, multiple testing methods 
based on wider criteria than speed alone should be considered in establishing any minimum 
quality of service levels. Metrics such as service reliability and subjective opinion scores of 
services and applications at peak times will become more important. Further criteria that 
should be measured include latency, jitter and packet loss. 
 
V. Transparency 
 
Transparency is crucial for consumers and business users to fully understand traffic 
management principles employed by service providers. Ultimately, it is the consumer who 
decides which product addresses their needs. However, for transparency to be an efficient 
method of safeguarding net freedoms, a choice of service provider must exist and barriers to 
switching must not be too high. A focus on informed consumer choice furthered by industry 
best practices will also help deter providers from adopting network management or other 
practices that are anti-competitive and harm consumers.   
 
Transparency must also be employed at two levels: (i) an easy-to-understand layer to 
empower consumers and (ii) a more technical layer for service/content/application providers 
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to meaningfully understand how to facilitate optimisation of the network. However, the desire 
for a more technical level of transparency must also be tempered by critical realities. The 
types of information some have demanded be disclosed – including exact details of any 
network interference triggers and methods used to combat them – would be a road map for 
hackers, criminals and terrorists. Transparency is critical, but the desire for improved 
transparency must be for a level of detail that is meaningful to a consumer’s informed choice 
among services in the marketplace, not the provision of too much detail to those with 
malicious intent. In order to ensure the most efficient use of network capacity a charter that 
sets out best practice policies could be signed by ISPs and service/content/application 
providers. 
 
VI. Internet Access and Managed Services 
 
ECTA believes that broadband access providers, exposed to competition fostered by the EU 
regulatory framework, will be incentivised to continue to provide both Internet access, and 
new and evolving managed services. Both have a place in the evolving industry ecosystem, 
and the emergence of new innovative business models should not be impeded by regulation, 
without prejudice to the firm assurance that the five principles advocated by Commissioner 
Kroes remain unequivocally protected.     
 
In line with our earlier point concerning network capacity, ECTA believes that there is a need 
to further examine where managed services stop and the wider public Internet begins. 
 
VII. Treatment of business operators 
 
The needs of consumers when it comes to the use of IP networks are very different from the 
needs of business customers.  For wholesale markets and for business communications 
services, a wide array of Quality of Services parameters are individually agreed with the 
customer, periodical service reports are undertaken, and the agreed service levels are 
backed by contractual penalty clauses. These measures are constitutional to the contractual 
relationship between the operator as the service provider and the wholesale and business 
customer.  Throughout a process, including typically phases of Request  for  Information, 
Requests for Proposal and Request for second, third and final proposal, the business 
customer is ensuring the highest level of possible information is gained from the operators in 
the market.  When it comes to the provision of IP based services, network management 
concepts are not only helpful but inherently necessary to comply with the service levels 
agreed with the customer.  

In sum, asymmetry of information problems as they are discussed in the context of the 
consumer market, do not apply to the business users markets.  Network management 
requires traffic shaping tools to comply with contractual obligations towards customers. 
However, measures directed at achieving a higher degree of transparency on the consumer 
side are inappropriate, if not harmful, in business communications markets. 

ECTA urges the European Commission to acknowledge the difference between consumers 
on the one-hand and business users on the other and to embed this in the concept of 
network neutrality and related remedies.  To this end, business users can be broadly viewed 
as users of communications services with individually negotiated terms of their 
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communications contracts, particularly but not limited to quality of service. Consequently, 
ECTA believes that any potential new remedies resulting from the revised framework must – 
if at all required - focus solely on increasing consumer awareness and consumer choice. By 
doing so, this would exempt enterprise services from harmful regulation. 

*** 

 
 

 
 
 
 
 
 
 
 
 
 
 


