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Summary 
 
ECTA welcomes the opportunity to comment on proposed revisions to the ERG Remedies 
paper, which remains an important tool in promoting consistent application of the 
Framework. We offer detailed comments in the submission below, but would like to 
highlight the following points as being particularly critical to ensuring that the revised paper 
promotes harmonised and effective pro-competitive regulation and provides sufficient 
certainty and comfort for all telecoms investors across the EU. 
 

1. The recommendations in the paper should be presented as being necessary to 
ensure effective implementation of the Framework rather than optional. The ERG 
and/or Commission should assess the extent to which regulators implement the 
recommendations 

 
2. The emerging markets debate risks diversion from competition principles.  The 3 

criteria remains the central tool for identifying whether or not markets of any kind 
may warrant ex ante regulation. In a truly innovative market, it is reasonable to 
expect that the initial high market share would be eroded over time as others 
eventually matched the innovation. In markets characterised by high and persistent 
barriers (3 criteria), a dominant access owner controls the nature and pace of 
upgrades, and it is more likely that a high market share results from barriers that 
prevent others from ‘contesting’ the market than from genuine innovation.  

 
3. There is no justification for differing access remedies on the basis of supposed 

‘emerging markets’. If the 3 criteria test is met and an operator is dominant, there 
will be the same need to address the market failure – bearing in mind that the 
apparent ‘innovation’ may result from this failure. Likewise there is no justification for 
different safeguard remedies at retail level eg for VoIP/PSTN. The danger of 
leverage from adjoining markets resulting in potential foreclosure is the same. 

 
4. The ladder of investment should be generic (not just broadband) and address 

business as well as residential customer needs. Setting targets for removal of 
rungs without conditions risks regulatory vacuum and investment uncertainty.  

 
5. Retail safeguard regulation remains necessary to control against predatory 

behaviour including price squeeze. The paper should highlight the provisions needed 
(accounting separation, transparency) and legal basis. 

 
6. Non-discrimination should be applied consistently and in a way which allows ex ante 

enforcement. This means identifying measurable discriminatory outcomes or 
ensuring equivalence of inputs.  The paper should additionally explore ways to 
incentivise compliance such as structural or functional separation 

 
7. Remedies may differ between different operators due to proportionality, but varying 

regulations on a single operator eg depending on geography or target customer 
without identifying separate markets risk lack of rigor and consistency. In any event, 



fragmentation of remedies is likely to make enforcement more complex and 
difficult. 

 
8. The linked market examples given may more appropriately refer to associated 

facilities. Some mention should be made of remedies applied outside the identified 
market which serve to break down supply or demand-side barriers in the market 
assessed. 

 
9. When removing remedies regulators should assess both the direct impact on 

downstream competition and the impact on the ability for operators to climb the 
ladder of investment. Removal should be followed by a period of reinforced 
monitoring. 

 
10. Glidepaths to cost-orientation are not appropriate for mature and established 

operators whether in the mobile or fixed markets. Costs of larger operators should 
not be used as a benchmark for costs of smaller operators as the scale and maturity 
of the operator will have a significant impact. 



1. General Comments 
 
Our view is that the ERG Remedies paper continues to be a key regulatory document.  
 
However, we note that the language of the paper continues to describe its recommendations 
as options rather than what is actually required in order to comply with the EU Framework.  
 
We also note that it is far from the case that all individual regulators actually implement these 
options/ recommendations. The ERG should establish a specific work item to assess the 
extent to which individual NRAs implement the options/recommendations set out in the paper.   
 
ECTA urges the ERG to augment its work with further discussion about establishing 
incentives for compliance.  However, this should not entail premature de-regulation before the 
success of such measures has been proven - thresholds of real competitive entry could 
perhaps be used.  
 
Recently liberalised accession countries may face particular problems in applying remedies to 
counter very high degrees of market power across all telecoms sectors. The paper could 
perhaps provide more guidance on how they might prioritise and apply vital market opening 
measures and pave the way towards a full and effective set of remedies.   
 
2. Detailed comments 
 
2.1 Emerging Markets 
 
The paper contains a greater discussion of the concept of “emerging markets”. We welcome 
further clarity on this important issue and believe that the ERG revised draft does provide 
helpful guidance in many respects. 
 
2.1.1 3 criteria test remains definitive 
 
A particularly important point made in the draft paper, which ECTA firmly supports, is that 
there is no justification for regulators to apply an additional ‘emerging market’ assessment 
over and above the 3 criteria test (textbox 1). However, we would suggest that the reason that 
most genuinely emerging markets would fail the 3 criteria test is not, as proposed in the draft, 
demand uncertainty and risk, but rather the fact that in most genuinely emerging contestable 
markets it should not be possible to say with certainty that there are high and persistent 
barriers to entry. Rather, one would expect the opposite ie that the initial high market share of 
the first mover due to innovation would in time be eroded as others eventually entered the 
market. 
 
2.1.2 Non-replicable services will pass 3 criteria test 
 
Conversely in markets where there are high barriers to entry eg due to infrastructure that 
relies on historic inputs such as ducts, street-boxes and the permissions to establish such 
physical infrastructure and is not readily replicable in either part or all of a member state, there 
is a fair likelihood that any apparently new and ‘emerging’ services may in fact result from 
exploitation of historic advantages that are not available to other operators. For this reason, 
we believe that a more definitive stance can and should be taken (in textbox 5) on the need 
for access regulation and prevention of foreclosure where infrastructure is unlikely to be 
replicable. In such cases, the 3 criteria test (high entry barriers and no dynamic towards 
competition) should be passed, as a market with high and persistent entry barriers will tend, in 
the absence of regulation, to be controlled and foreclosed by the infrastructure owner 
resulting in delays to innovation and absence of competition and choice.  
 
2.1.3 Control over access markets confers control over access upgrades 
 



The type of market where infrastructure replicability is likely to be an issue will not be a retail 
market, but is rather at the access level (raw capacity or infrastructure elements) and 
becomes increasingly acute as the network extends further towards customers and in low 
density areas. It is possible (although we believe unlikely) that true innovation could occur in 
these access markets giving the right to a ‘first mover’ advantage, but experience suggests 
that apparent advances in product offerings such as increased bandwidths in these markets 
are incremental improvements to existing technologies based on historic ownership of rights 
of way and duct. A clear example was the evolution of  ADSL, which allowed increased 
bandwidths through an upgrade to equipment, but was under the control of historic 
incumbents due to their ownership of the local loop infrastructure and ability to control the 
upgrade of these facilities. In the early period of broadband, countries where alternative 
operators were able to upgrade the loop and not rely on the incumbent eg due to local loop 
unbundling progressed more quickly than those where the pace of development was under 
the incumbent’s control. Experience from this shows that where the market was at least partly 
(but still not wholly) contestable, operators other than the incumbent were usually the first 
movers. This actually occurred also for VDSL in Sweden and in Slovenia. 
 
2.1.4 Avoiding a ‘monopoly’ on innovation 
 
Another important consideration, which should be reflected in the remedies paper, is that 
competitors should have the same opportunities to create emerging retail markets as the 
owners of facilities which are uneconomic to replicate. Otherwise, control of infrastructure by 
the dominant operator will inevitably limit the pace and extent to which innovative products are 
launched. The implication of this is that wholesale product markets should not be defined 
solely on the basis of the dominant infrastructure owner’s existing or planned retail products 
but also on the basis of wholesale demand from other operators which may have their own – 
different – retail plans in mind. 
 
2.1.5 No need for different approach to remedies 
 
As discussed previously, where access markets are not contestable, ECTA does not consider 
that real innovation is likely to be the reason for high market shares, and the presumption 
should certainly be otherwise. This means that overall there is no reason why access 
regulation should be different in these markets – other than (where justified) to reflect different 
levels of risk in the cost of capital to protect investment incentives (this is discussed below).  
 
Likewise regulation applied to protect against horizontal or vertical leverage should apply 
wherever there is a risk of leverage regardless of the newness of services or technologies 
concerned. In relation to the example given on retail voice over broadband in France (textbox 
5), ECTA does not accept that a differential remedy was justified from that for retail PSTN 
voice. Given the dominance of the incumbent operator in the provision of upstream inputs for 
these services and its dominance in retail voice overall, the appropriate response for both 
should have been safeguard requirements at retail level on VoB and PSTN services to ensure 
that wholesale remedies could be enforced and to prevent anti-competitive behaviour which 
could foreclose the market ie accounting separation and price/bundle notification to allow for 
margin squeeze tests and prevent vertical or horizontal leverage. 
 
That does not mean to say that the remedies for either should be burdensome – and in fact 
there could be some scope to remove some of the more intrusive retail regulation such as 
price controls which have traditionally been applied on some retail services.  
 
2.1.6 The example of German vDSL 
 
The recent example of vDSL in Germany illustrates the above points well. VDSL offers the 
opportunity to provide higher bandwidths by upgrading parts of the infrastructure within a 
network reliant on historic ducts, street-boxes and local authority permissions for street-boxes. 
The wider backbone roll out enables bandwidth rich audiovisual services to be offered to a 



larger part of the population, as well as possible new products that could constitute emerging 
markets (e.g. eHealth that take advantage of the upper reaches of the bandwidth capabilities 
of this new technology).  
 
Nonetheless, even if emerging retail services were developed, at the upstream ‘access’ level, 
the 3 criteria test would be met because the upgrade to vDSL is not replicable by other 
operators as it relies on underlying facilities to which others do not have access and will be 
provided on a scale which is not unlikely to be economically replicable in its entirety. This 
means that there are high and persistent barriers to entry which preclude other operators from 
being able to compete in the provision of higher bandwidth services in a reasonable 
timeframe.   
 
Two types of remedy are needed in this case.  The first is a bitstream product by means of the 
vDSL upgraded network that allows entrants to offer existing and new retail products so that 
they can climb the ladder of investment towards LLU and offer service in areas outside those 
where LLU can be economically implemented. 
 
At the same time, remedies are needed to offer the opportunity to progress to the sub-loop 
rung of the “ladder of investment”, while acknowledging that the economics of network 
duplication at this level become increasingly difficult, and thus complete regulatory withdrawal 
is unlikely to be possible in the foreseeable future.  This would include, inter alia, street-box 
co-location, objective and streamlined licensing of new street-boxes, duct sharing and/or dark 
fibre backhaul 
 
In the absence of regulated access, DT would have the incentive to move all existing services 
to the new product and price them below services that could be provided using inputs based 
on the older network elements, leading to foreclosure. Equally, the ability to refuse access to 
new products means that new entrants could be excluded from providing new services to end-
user customers using the new inputs, including potentially emerging services not under 
consideration by DT.  Note also that as VDSL has known interference issues, the incentives 
to deploy it would be further skewed if DT felt this could disrupt competitors’ technology 
choices (e.g. use of ADSL2+) and related service propositions and available bandwidth.   
 
DT claim that they should have protection in order to justify the roll out of HDTV. We do not 
agree in the first instance that this constitutes an innovative new service, but regardless of 
whether it is or not we would still not advocate intrusive ex-ante retail regulation. In other 
words, there should be no regulatory interference with the consumer prices set for this 
product or for access to DT’s electronic programming guide.  But policy makers naturally do 
not want consumers to face excessive prices and expect market forces to ensure that the 
product is ultimately sold at a competitive level, something that is unlikely to happen if the 
incontestable input which enables DT to provide this service remains under its control. It is 
also questionable whether DT would have been first to market with this or other services had 
others been able to replicable the infrastructure.   
 
The fact that a retail service provided by means of higher bandwidths could be 
emerging does not imply that the underlying basic wholesale input (the bandwidth 
itself) is emerging, and even if it were, the fact that the input is non-replicable due to 
underlying historic advantages should provide some indication that its apparent 
‘emerging’ nature could be due to market structure rather than innovation. 
 
2.1.7. Maintaining incentives to invest through return on capital 
 
Where regulatory intervention is deemed to be necessary based on the discussion above, it 
must nonetheless be sensitive to the needs of investment by the SMP operator and other 
existing or potential efficient infrastructure investors (although it is assumed that such 
potential will not match that of the SMP provider). We would expect that regulation should be 
sufficiently sophisticated to meet such needs and to protect competition. In the context of any 



new access investments which genuinely have a different risk profile to the traditional 
network, regulation should provide for a higher regulated return on capital for the incumbent.   
 
This will not have a distortive effect on investment by either the incumbent or new entrants at 
any level of the value chain as long as the cost of capital is appropriate, the incumbent’s 
downstream arm purchases inputs based on this investment at the same price and on the 
same terms and conditions, and there are measures in place to prevent price-squeeze at the 
retail level. The positive effects will however be substantial, with additional investment from 
new entrants, stimulating further investment by the incumbent and wider productivity gains 
across the economy. 
 
2.2 Ladder of Investment 
 
ECTA welcomes the ERG’s proposals to clarify the position on the ladder of investment (para 
4.2.3 – supporting feasible infrastructure investment), but there are a number of important 
aspects which could be improved.  The ladder of investment remains critical to propelling end-
user markets forward with new and innovative services and better value for money.  As such it 
is critical to the fulfilment of the objectives of the EU Electronic Communications Framework, 
and also to the realisation of the overall political goals of i2010. 
 
2.2.1 Going beyond broadband 
 
The examples given for the ladder of investment clearly relate to broadband. It is useful to use 
broadband as an instance, and for evidence that the ladder is working, as can be seen by 
entrant’s gradual increased reliance on bitstream access and local loop unbundling in markets 
where the regulator has implemented a ladder effectively. However, the wording should apply 
more generically so that it can be extrapolated. Thus the relevant rungs could read ‘resale, 
intermediate wholesale (typically capacity), access to infrastructure elements’. Associated 
facilities should also be properly addressed in this context (e.g. backhaul and operations 
support systems). 
 
2.2.2 Addressing business needs through the ladder of investment 
 
Getting the “ladder of investment” right for business services is critical for the EU. Various 
studies have shown that the productivity of EU businesses is comparatively poor due to the 
poor take up of ICT1. Failure to introduce workable “rungs” for competition in business 
services, or their premature removal, would result in higher prices and less innovation, leading 
to lower adoption of IP based platforms by European businesses, and jeopardise the viability 
of the alternative operators that invested in serving business customers from 1990 onwards, 
who were largely responsible for the quality increases and price reductions that followed. 
Furthermore, failure to regulate inputs appropriately in one country has a knock on effect on 
competition in the provision of cross-border business services throughout the EU.    
 
Regulators should therefore consider the needs of operators serving business customers as 
well as residential when constructing ladders. This could lead to some different conclusions 
on the rungs needed, even where some of the products are identical. The reason is that the 
sale of an individual residential service is not directly dependent on the sale of services to 
multiple residential sites in different geographical locations (although national coverage is 
often essential for residential services being promoted on national TV). Business tenders 
frequently require that telecoms companies offer to deliver services to multiple, geographically 

                                                 
1 . Report by PwC for the Dutch Presidency of the EU “Rethinking the European ICT 
Agenda”, June 2004.      
 
 
 



diverse locations (eg to serve home workers or branch offices). Removing rungs in 
geographic markets where there is not competitive supply of inputs would potentially lead to 
the exclusion of competitors from the entire market, including geographies where they had 
built “last mile” infrastructure. In this context, we draw attention to dispute resolution decision 
n°05-1103 taken by the French regulatory authority ARCEP on 15 December 2005, which 
reduced various charges for wholesale broadband access products. ARCEP specifically 
based its decision on the current and projected geographic reach of local loop unbundling by 
business-customer focused alternative operators, thereby effectively introducing a revised 
ladder of investment, tailored to the needs of business-customer focused alternative 
operators. 
 
Regulators would need to carefully consider supply. Regulators need to assure themselves 
that there is a secondary market in wholesale supply, and that wholesale products are being 
made available on a voluntary basis that are suitable for business market needs. For 
example, the cable operator may not in fact supply interoperable products and may not pass 
business premises. This specific point is recognised explicitly in OPTA’s analysis of the 
wholesale broadband access market, which resulted in two different markets being defined, 
one for low contention and one for high contention services, and validated by the European 
Commission’s Article 7 decision. Note: ECTA has reservations over a number of important 
aspects of this decision; it is merely presented here as an example. 
 
2.2.3 Ensuring ‘tough love’ doesn’t kill competition 
 
It is also worthwhile for the ERG to address some of the arguments developed  by authors 
such as Professor Cave, who has advocated a fairly strict approach to the removal of rungs 
on the ladder, for example resale products, in order to force new entrants to invest in deeper 
levels of infrastructure, closer to the consumer (termed “tough love”).  
 
With respect to the “tough love” argument, we would emphasise that regulators need to 
ensure that there really are fit for purpose access products at each rung of the ladder to 
ensure that  
 

(i) New entrants can generate the volumes to economically justify the move;  
(ii) there is a workable product to which to move;  
(iii) there is a workable migration process in place (see further below); and 
(iv) entry continues to be possible for as long as the market is not effectively 

competitive (no operator is dominant).  
 
It is also important that rules are not changed in such a way that it undermines historic 
investment by alternative operators that was made prior to the introduction of the concept of 
ladder of investment. 
 
Unless all these conditions are satisfied the policy will not be pro-investment but simply anti-
competition. We note that Professor Cave argues that in order to be credible that the regulator 
must set a policy that will not vary and he suggests that rungs should be removed after three 
years. It could be appropriate that a policy not vary because one new entrant is struggling, 
however if there is a systematic problem, perhaps due to inappropriate design of rungs or 
time lines for a working migration process or over-optimism about the time needed for the 
development of competition, then the policy should be varied. If not, incumbents will be given 
a huge incentive to game the process. Professor Pontarollo noted in his study of telecoms 
regulation that an access product is typically not workable within a three year time frame. 
Dumb tough love would on that basis simply eliminate competition.  
 
2.2.4 Economic incentives to move up the ladder 
 
Lastly, and importantly, the ERG should clearly dismiss the fallacy that entrants merely want 
to stay on the bottom rung of the “ladder”.  It is in the vital interest of new entrants to move up 



the ladder of investment as far as is economically feasible. The closer to the customer, the 
greater the control the new entrant has over the functionality of the product and the greater 
the ability to innovate and distinguish its product from that of the incumbents. Lack of 
movement is far more likely to be a consequence of poorly designed or uneconomic rungs 
rather than inertia.  
 
Inertia would only be economically rational on the part of new entrants if they were currently 
highly profitable entities facing little competition and little need to differentiate their service(s). 
The opposite is the case everywhere in the EU, and in fact we have seen that, in countries 
which have worked to introduce workable rungs and migration processes such as France, 
there has been a clear progression up the ladder with local loop unbundling becoming the 
preferred delivery route in densely populated areas.   
 
At the same time, it is not rational or consumer welfare enhancing for new entrants to 
duplicate infrastructure where such duplication would not be economically viable (natural 
monopoly). Regulators should thus be realistic in their assumptions about how far 
infrastructure competition can be expected to develop in different parts of each country, and 
provide access on a continued and predictable basis to basic infrastructure giving competitors 
maximum flexibility to innovate and tailor services over it.  The ERG paper should also make 
clear that in some regions ‘intermediate’ wholesale products are likely to remain the norm for 
some considerable time to come. 
 
2.2.5. Migration between rungs 
 
Whether the issue is movement between residential or business consumer rungs, migration 
policies are key. The new paper does contain more detail on this. However, we would note 
that this is not an optional policy for regulators. Furthermore, the detail is important. A simple 
unspecified requirement on an incumbent cannot be expected to result in any workable 
processes.  
 
2.3. Non-discrimination 
 
2.3.1. Defining non-discrimination for ex ante enforcement  
 
The paper is an improvement on the previous version because it addresses the substantive 
content of a non-discrimination requirement. This is particularly important, as without such 
metrics, the regime is ex ante in name only and would require a case by case analysis for 
enforcement.  
 
As regards, so-called “input equivalence”, this will by its nature involve an ex ante definition of 
the principles of non-discriminatory treatment allowing enforcement where these principles 
are not followed. 
 
To achieve the same result with equivalence of outputs, we strongly advocate that the 
Remedies paper make clear that acceptable outcomes (as opposed to behaviours or effects) 
should be identified as far as possible in a manner that does not require ex post interpretation.  
 
2.3.2 Non-price discrimination 
 
ECTA strongly supports the inclusion of the section on non-price issues, and believes that the 
publication of internal reference offers and KPIs can provide vital information to guard against 
quality and time-squeeze issues often experienced by competitors. ECTA believes that, in 
order to prevent non-price discrimination, NRAs should impose meaningful SLAs, with clear 
and measurable KPIs and uncapped penalties in case KPIs are not met. We would 
additionally warn against accepting arguments that “business secrets” can legitimately be 
used as a reason not to publish internal supply times or other conditions. Such times and 
conditions are supposed to be the same (or at least ‘equivalent’) as external supply times 



under the non-discrimination obligation and the external supply times and conditions are 
usually published and thus clearly not ‘secret’.  
 
2.3.3. Structural/functional separation 
 
We would encourage regulators to consider ways in which management charged with 
delivering non-discriminatory products should be incentivised. If their powers are insufficient, 
there may be a case for introducing changes in the 2006 Review.  
 
For example, the Telecoms Strategic Review in the UK has required BT to introduce 
functional separation between Openreach and the rest of BT. This separation includes 
remuneration for Openreach employees being based on their meeting metrics which include 
non-discrimination metrics. This is intended to change the incentive compliances of the 
employees.  The Italian regulator also required TI to engage in a form of operational 
separation, although without some of the measures envisaged in the UK. 
 
2.4 Price squeeze 
 
2.4.1. Role of retail remedies in promoting investment by preventing price squeeze 
 
ECTA believes that the age of retail regulation to protect consumers against excessive prices 
is largely over.   But effective precautionary retail remedies remain critical to provide 
investment confidence for entrants as they progress up the ladder of investment.  In 
particular, there need to be “safeguard” controls to prevent price squeeze or predatory pricing. 
This will require that the vertically integrated operator should:  
 

(i) observe accounting separation across the value chain up to retail level 
(ii) provide advance notification to the regulator (or to the industry) of retail prices and 

bundles. 
(iii) Provide evidence that no price squeeze is occurring when wholesale or retail 

prices are changed or new bundles created - to be verified by the regulator (price 
squeeze test) 

(iv) Provide such KPIs as are necessary to verify that conditions of service are non-
discriminatory  

 
It would be helpful for the ERG Guidelines to clarify that such measures can and should be 
introduced under article 5 of the Framework Directive (provision of information) in conjunction 
with wholesale non-discrimination measures (article 10) and accounting separation (article 
11), and/or in relation to retail regulation introduced under article 17 of the Universal Service 
Directive. 
 
2.4.2 Guidance for price squeeze tests 
 
In order to ensure certainty for incumbents and new entrants alike, the NRA should publish 
the cost standard which is to be adopted to assess price squeeze. Neither the ERG 
Guidelines nor the Commission’s Access Notice nor its proposed Guidelines on Abuse of 
Article 82 make it clear which standard should be adopted. This standard can only be 
assessed by taking a view on what is deemed to be a competitive industry structure. The 
incumbent’s cost structure will not usually be appropriate if it is based on retail shares which 
assume capturing a quasi-totality of the retail market. 
 
It would also be useful for the ERG in the Remedies paper to provide more precise guidelines 
on how to deal with price squeeze where retail products are offered in a bundle – this has 
become particularly important with the move to IP based triple-play services.  ECTA would be 
happy to work with the ERG to develop an effective price squeeze test applicable to bundled 
products. 
 



2.5 Variations in remedies 
 
ECTA believes that variations in remedies applied in the same market to different operators 
can be justified on the basis of proportionality eg where there are differences in scale or 
maturity. However, where it is proposed that different remedies could be applied to the same 
operator in one market, we have concerns that the very generalised description of 
circumstances where variations in remedies may be warranted could lead to significant 
disparities of treatment between countries and uncertainty for investors.  
 
2.5.1 Variations based on competitive conditions could lack rigor and consistency 
 
In particular, in section 5.6.1 the ERG seems to be suggesting that remedies could be varied 
across different geographical areas due to differences in the competitive dynamics whilst 
including all areas within the same economic market. ECTA is concerned that this could lead 
to such differential treatment being made without sufficiently rigorous economic analysis or 
oversight from the Commission’s Article 7 task force. 
 
Likewise ECTA would also be concerned if this was used as a justification for differentiating 
remedies for business and consumer services. ECTA is aware that in France for example, 
certain business services have been excluded from regulation on the basis that competitive 
pressures for contracts with an annual value above €500.000 are greater than those below. In 
Germany, a separate market is planned to be assessed for contracts with an annual value 
above €1 million. In ECTA’s view, this rather simplistic dividing line fails to distinguish 
between contracts requiring multi-site coverage and those focusing on a few large premises 
and would not have passed a rigorous market analysis assessment which took account of all 
relevant supply conditions. 
 
2.5.2 Segmentation increases complexity of enforcement 
 
ECTA also has significant practical concerns over enforcing remedies where there are 
variations whether by geography or customer type. In most countries, accounting separation 
systems are not even adequately equipped to deal with uniform supply conditions, and a 
multiplicity of supply conditions could only be successfully enforced with much more granular 
data than is currently available. 
 
2.5.3 Justification where underlying technologies differ 
 
That said, ECTA accepts that there are a few – clearly defined - cases where variations in 
remedies would be warranted. The main one is where a single market is served through more 
than one underlying technology. In order to achieve the same result across the market, the 
technical characteristics of the remedies could differ.  
  
2.6 Removal of remedies 
 
2.6.1 Making intentions clear 
 
ECTA welcomes the inclusion of the section (para 5.6.2) on removing remedies as the 
approach to this is vital to secure continued confidence by investors. For this reason, it is 
important in all cases and not optional, that sufficient notice is given to enable market players 
to make alternative arrangements and that where products are intended to be used for a 
limited period, intentions are made clear from the outset.  
 
2.6.2 Need to assess impact on upstream competition 
 
In addition to highlighting the importance of assessing the effect on downstream markets 
(which should include business as well as residential customers), the Remedies paper could 



usefully also highlight the importance of assessing the effect on the development of 
competition in upstream markets (ie the effect on the ladder of investment). 
 
2.6.3 Reinforced monitoring following withdrawal 
 
Furthermore, as assessing the effects on downstream and upstream competition is by its 
nature speculative, the paper should also advocate a period of reinforced monitoring following 
the removal of remedies to ensure that competition continues to develop as expected. If it 
does not, the regulator should be ready to re-impose requirements where necessary to 
restore progress towards competition. 
 
2.7 Remedies in linked markets 
 
2.7.1 Associated facilities rather than linked markets 
 
ECTA agrees that there is often a need to ensure that a number of supporting products are 
mandated where needed to make an access obligation effective. However, it is not clear in 
the case of the specific example given – tie cables for LLU - that these should be considered 
‘linked markets’, as this suggests that there are independent and separate products. Rather 
the concept of ‘associated facilities’ (Framework Directive article 2(e)) may better describe 
these products. This makes clear that these are not products which require a separate market 
review or notification. 
 
ECTA believes, however, that the linked market concept could provide a complementary 
means of addressing price squeeze concerns, including in case of bundling. 
 
2.7.2 Removing barriers to demand/supply side substitution 
 
Separately, there are some circumstances where a market analysis can reveal a barrier which 
prevents supply-side substitutes from emerging (eg restrictions on entry for alternative 
suppliers) or demand-side substitution (eg through switching difficulties). In these cases, it 
would also be justified to apply remedies which help to remove these barriers and widen the 
market.  
 
The Framework requires the imposition of remedies which are aimed at solving problems 
identified and we believe remedies such as these meet this criterion without the need to 
define a separate market. 
 
2.8 Pricing methodologies 
 
2.8.1. Glidepaths are not necessary for mature operators 
 
The paper suggests (para 5.5.2) that glidepaths are appropriate where the imposition of cost-
orientation would be disproportionate because it would create adjustment difficulties. While 
we can see why this would apply to entrants that are establishing a competitive position – 
both mobile and fixed, it strains credibility that it is necessary to apply this to the larger mobile 
operators who are mostly operating on a large scale profitably within a rapidly maturing 
market. The question of proportionality should be more clearly related to the scale and 
maturity of the operators concerned regardless of underlying technology. 
 
 
2.8.2  Benchmarking should be used as transitional step to accurate cost data 
 
It should be made clear that Benchmarking has a relatively limited role to play in setting 
access prices, and should be regarded as a transitional step towards the implementation 
of Accounting Separation and Cost Accounting. The usefulness of benchmarking is 
determined by the quality of the benchmark. It is only really defensible where the 



benchmark is supported by robust cost information, which is not universally the case in 
Europe. Where it is not the case, the use of a given tariff as a benchmark is not particularly 
helpful. Even where reasonably rigorous standards of Cost Accounting do support a given 
tariff used as an international benchmarks, different local conditions can make a 
substantial difference to the cost base. A proper examination of costs - and all companies 
have and use cost information - is almost always the better answer. 
 
2.8.3 Inappropriate to benchmark small operators against incumbents  
 
The ERG states that benchmarking may be useful "to the extent that it would be 
considered disproportionate to impose cost-orientation and cost-accounting obligations 
(e.g. on small operators) where appropriate cost models do not exist..." It is indeed likely 
to be disproportionate to impose detailed cost obligations on smaller operators eg in the 
case of termination. However, there would be a serious concern in using benchmarks from 
larger established operators that these would not reflect the costs of a new entrant in the 
start-up phase. Thus some appropriate measure or simplified costing approach should be 
used.  
 
2.8.4 LRIC can be more practical than FAC in bottom-up models 
 
The paper makes too much of the difference between LRIC and FDC, going so far as to 
state that "it is not always the case that it [LRIC] can be practically implemented for each 
service". This is true of a top-down model, where we accept that FAC is an acceptable 
proxy for LRIC+EPMU, but not for a bottom-up model where it is easier to calculate the 
incremental cost than to identify the appropriate allocation of common costs, as would be 
necessary for FAC. 
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