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Comments on the European Commission’s draft ‘Community Guidelines for the 

application of State aid rules in relation to rapid deployment of broadband 
networks’ 

 
ECTA welcomes the opportunity to comment on the Commission’s draft Guidelines for 
Broadband State Aid. We expect state aid issues to become increasingly important, 
particularly during this time of economic crisis and with the transition to more modern 
fibre-based networks. In this context, ECTA broadly supports the objectives of the Draft 
Broadband Guidelines. Our comments in the following aim at suggesting further 
refinements to the current text, particularly as regards the application of the rules to next 
generation access. 
 
Executive summary 
 
o NGA state aid should be aimed at achieving long term social and economic 

objectives and addressing market failures where commercial investment with ex 
ante regulation may fail to deliver economically and socially beneficial 
outcomes.   

 
o A key social and economic goal for Europe is the construction of future-proof 

networks which can be readily upgraded to provide ever-increasing bandwidth, 
and which are designed to be open to competition in equipment, services and 
content. Consequently:   
- NGA networks should be defined from a state aid perspective with reference to 

the characteristics and capabilities of the network, rather than speeds, which are 
continuously evolving. The architecture of NGA networks influences their 
capabilities. We therefore strongly agree with the Commission’s proposal that 
fibre networks subject to state aid should be required where possible to be ‘point 
to point’. Given that such architectures involve marginally more capex than 
alternatives but offer longer-term benefits, the concept of the best economic 
offer should be targeted at ensuring that the offer reflects the best long 
term economic and social value rather than necessarily just the lowest 
cost. 

- Architectures and technologies strengthening dominant positions, restricting 
competition or with limited lifespan should not be supported by state funding. 
Consequently, it is justified to disfavour technologies in the tender process that 
do not facilitate effective competition or would undermine existing competition in 
the market. 

 
o Grey and black areas should be defined in relation to the actual presence or 

pre-deployment of future-proof, competitive NGA networks and the conditions 
of competition, not the number of networks per se: 
- In a grey area one NGA network may exist, but there is limited opportunity for the 

pro-competitive provision of  NGA or competitive provision cannot be expected in 
the coming [ ] years, and there is no proven commitment by any operator to 
deploy an inherently open NGA network in the coming [ ] years.   
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- In a black area, there already exists at least one NGA network effectively open to 
competition or private investors are in the process of deploying an inherently pro-
competitive NGA network.   

 
o The notion of co-investment is an issue currently being debated and it is unclear 

how state participation in co-investment projects would be handled under 
state aid rules. Therefore it would be worth examining these scenarios in the light of 
the state aid regime. For example, it could be useful to highlight that if the 
Government is considering a public private partnership it should ensure that in 
principle participation in the scheme is open to all operators and the conditions of 
participation do not have the effect of excluding smaller players. It can also facilitate 
long term pro-competitive outcomes for example by ensuring that there is at least 
one wholesale only investor (such as real estate company or itself) within the 
scheme thereby helping to overcome barriers to entry.  

 
o The requirement of the provision of open access for 7 years should be 

complemented by a rule that following that period a market analysis procedure must 
be carried out and the access obligation can be lifted only in case the NRA found no 
SMP. If the subsidised NGA network is the SMP operator in the market that is not 
effectively competitive the access obligation must be maintained.  
The wholesale access requirement should be well defined (pricing, non-
discrimination) and include physical as well as bitstream access.  

 
o Member States should not be permitted to circumvent compliance with state aid rules 

by claiming that a publicly funded NGA network provides a public service or services 
of general public interest (SGEI). A publicly funded network should qualify as public 
service or SGEI infrastructure only in those NGA white areas, where there is no NGA 
deployment taking place, nor can it be expected in the next [ ] years and there is no 
basic broadband infrastructure in that area 



 3

 
General principles 
 
The use of any state funding provided for NGA deployments should comply with two 
main principles: 
 
o NGA state aid should be targeted at market failures, i.e. areas, which cannot be 

addressed commercially or on regulated terms under the telecoms framework or 
where there is no competition or prospect thereof (paragraph 51);  
 
Market failure in an NGA context should be defined with reference to the existence 
(or clear prospect) of an open access NGA network in the relevant area that provides 
unbundled access at a sufficiently large aggregation location to enable take-up, and 
in addition to unbundling over which bitstream access is also offered  
The market failure principle thus defined ensures that private investment is not 
crowded out by public funding and also that investment in high cost infrastructure is 
efficient; i.e. pro-competitive NGA networks are not overbuilt. 
 
For example in the currently pending French Hauts-de-Seine case a state funded, 
public network is being deployed in an area where market players are investing in 
parallel, in an open access, point to point (P2P) NGA network on a commercial 
basis. Such duplication using public funds is unreasonable, market distorting, 
economically inefficient and does not ensure any social added value either. In areas, 
such as Hauts-de-Seine, where there are a few white spots in an otherwise 
commercially viable and socially not underprivileged region, the publicly funded 
coverage of the whole area does not seem to be proportionate. 
In the Appingedam case the Commission considered that there was no market 
failure in an area where triple play services were already offered on a commercial 
basis and effective wholesale access was also offered including unbundling, 
wholesale leased lines and wholesale broadband access services.1 

 
o The long term social value of the state funded NGA network should be guaranteed 

by using inherently future proof and pro-competitive architectures (P2P). 
 

When public funding is used for broadband investment tax payers should expect to 
benefit from improved service and greater choice in the long term. An obvious way to 
accomplish this is to ensure that any network deployment using public funding is 
future-proof and open access. As recently highlighted by the OECD,  
 

“[t]he physical topology of broadband networks has a significant impact on the 
potential for competitive access in the future. In general, the topologies which 
offer the most access to competitors are the most expensive to install but may 
also provide more longer-term economic benefits and improved consumer 
surplus than other topologies. By way of contrast, some topologies may serve to 

                                                 
1 Commission Decision of 19 July 2006 on the measure n° C 35/2005 (ex N 59/2005) which the 
Netherlands are planning to implement concerning broadband infrastructure in Appingedam, paragraphs 
(76) – (77) and (80) 
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strengthen existing dominant positions in the market and should be carefully 
considered before governments commit any public funds”2.  

 
“The most flexible topology is a point-to-point infrastructure […]. The benefits of 
this topology are that it helps promote competitive access, offers the highest 
capacity via a dedicated line to each user and allows operators to choose their 
own technologies when renting the line.”3 

 
 
Design of the measure and the need to limit distortions of competition (Section 2.3.3) 
 
o Open tender process (point b)  

In addition to the tender process being transparent and treating bidders equally it 
should be ensured that procedural or material conditions – applied equally to all 
participants – do not favour legacy network operators. In this context, the “best 
economic offer” criterion (paragraph 44(c)) should be better qualified in order to 
avoid tipping the balance towards: (i) lower quality services which may be cheaper in 
the short run but offer less economic and social value; (ii) incumbents which have 
privileged access to financial resources. 
 
Transparency should be ensured not only for prospective bidders but also all 
stakeholders and in particular all operators present in the market, which are potential 
access seekers to the publicly funded network. It should be required from Member 
States to hold a public consultation on the planned measure including the possibility 
for all stakeholders to comment on the principles as well as decisive elements such 
as the architectural requirements. 
 
The NRA should be involved in designing and monitoring the state aid project, in 
particular access pricing and non-price discrimination issues and should be informed 
at all stages by the funding entity.  
 

o Best economic offer (point c) 
The WIK report estimated that the deployment costs of P2P architecture are 
approximately 10% higher than rolling out a PON network. Whilst a bid to roll out a 
P2P network might not qualify as the best economic offer it certainly represents the 
best longer-term economic and social value and is not significantly more expensive 
than a PON network, which has serious competitive and social drawbacks. 
We suggest therefore that the best economic offer condition is refined to include  the 
best long term economic and social value. 
 

o Technological neutrality (point d) 
The principle of technological neutrality should remain an important condition and 
Member States should not be permitted to favour a single technology in the tender 
process. 4 
In an NGA context, however, the use of certain architectures is decisive on whether 
another fundamental condition can be fulfilled, notably effective wholesale access to 

                                                 
2 THE ROLE OF COMMUNICATION INFRASTRUCTURE INVESTMENT IN ECONOMIC 
RECOVERY, 19 May 2009, page 6 
3 Ibid., page 28 
4 Ibid., page 24 
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the state funded network. Therefore, technology neutrality should apply only on the 
condition that the technology used must have a long lasting open architecture. 
Dominant operators often design the architecture of their NGA network to exclude or 
restrict competition, which should not be permitted on the pretext of technology 
neutrality.  
 
This would imply either an architecture which is inherently capable of providing open 
access, or alternatively the application of a legally binding arrangement to provide full 
equivalence of access to the infrastructure as between the state subsidised operator 
and its competitors.The OECD also recognises that the choice of architecture has a 
considerable impact on the long term social benefit of the network as well as 
competition and advises preference to network topologies, “which offer dedicated 
bandwidth to end users and those which promote the strongest levels of competition 
when government funding is involved”.5 
At the same time the OECD warns against the subsidization of technologies such as 
VDSL that are likely to harm competition and favour dominant operators: 
 

“There are a number of drawbacks to consider for governments considering 
investments in VDSL or cable technologies. First, investing in these existing 
networks often involves strengthening dominant players in a market. DSL 
operators in most OECD countries are required to unbundle the local loop but 
cable operators have largely been excluded from any unbundling requirements 
because of technical difficulties in providing competitive access. When cable 
unbundling requirements have been put in place they have been largely 
unsuccessful.  

 
Second, VDSL is commonly viewed as a temporary technology and not a long-
term investment path despite the shorter time frame which may be required to 
perform the upgrade. In other words, investment in VDSL may not be an interim 
step to putting fibre in the local loop, but would be considered a sunk cost when a 
decision is made to invest in a fibre local loop. The largest VDSL providers in the 
world (KT and NTT) are quickly moving away from the technology and replacing 
the remaining copper in their networks with fibre-to-the-home because of its 
much higher capacity. The fastest fibre offer available in the OECD in October 
2008 was nearly ten times faster than the fastest VDSL or cable offers using the 
latest technologies. VDSL and DOCSIS 3.0 both require fibre connections near 
to users anyway for backhaul. The potential lifespan of VDSL and DOCSIS 3.0 
should be a key consideration of policy makers who may be supporting these 
technologies with government funds.  

 
Finally, public investments in VDSL networks may harm competitors by stranding 
the competitor’s existing investments at the telecommunication exchange, 
particularly if incumbents plan on shutting down and selling the exchanges once 
the neighbourhood equipment is installed. The new fibre investments into 
neighbourhoods will be difficult for competitive operators to efficiently replicate. 
Even if the copper portion of the VDSL network is open for unbundling there will 
be few, if any, providers who could make an economic case for unbundling at the 
street cabinet. It is therefore likely that any competitive access made available on 

                                                 
5 Ibid., page 20 
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VDSL or over cable networks would be via access to wholesale bandwidth over a 
managed IP connection.” 

 
In consequence we suggest that it should be clarified in this paragraph that 
technology neutrality should be subject to the requirement for competitive access 
and reference be made to the third point of paragraph (74).  It is objectively justified 
to disfavour in the tender process any proposed technology that does not facilitate 
effective competition or would undermine existing competition in the market and vice 
versa to favour architectures that are inherently pro-competitive. 
 

o Wholesale access (point f) 
We support the condition that wholesale access should be offered to the subsidized 
infrastructure for at least a period of seven years. In order to ensure, however, that 
the state funded network delivers choice and competitive prices for consumers in the 
long term this condition should be complemented by the requirement that wholesale 
access should be ensured also beyond seven years until there is a no SMP finding 
by the NRA in a market analysis procedure. 
The access obligations should be detailed including that access infrastructures 
available for parties should both be active and passive and should include 
backhauling in particular where this network element is subject to state aid. The 
pricing of these assets should be calculated on a cost basis and be applied on non-
discriminatory terms. 

 
 
 
 
 
 
o Benchmarking pricing exercise (point g) 

It’s important to include the obligation of non discrimination between the internal 
division of the aided operator and external operators. The cost of new resources 
should be the same for incumbent’s commercial division and competitors. 

 
 
Supporting the rapid deployment of NGA networks (Section 3.1) 
 
o Definition of NGA networks (paragraph 48) 

A definition of NGA on the basis of speeds is not future proof, since with the 
evolution of technology speeds over all types of network tend to increase. For 
example, access networks partly based on copper (vDSL) are already capable of 
similar speeds to those specified in the Guidelines, pair-bonded xDSL is progressing 
in standardisation, etc whilst the capability of FTTH point to point networks is orders 
of magnitude higher both upstream and downstream. Rather it is more relevant to 
consider the inherent capability of the network and ease of upgrading the network to 
use more modern and faster equipment. An effectively designed NGA network 
should have the potential for near unlimited capability moving forward.  

 
 
The distinction between white, grey and black areas for NGA networks (Section 3.3) 
 
o Substitutability (paragraphs 61 and 62) 
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Whilst it is true that NGA networks are capable of higher speeds and better quality 
services, they are substitutes for copper access networks and are in the same 
product market. The access network remains a bottleneck irrespective of the 
underlying technology and speeds and all physical or virtual access products are in 
the same markets, market 4 and 5 respectively. This has been recognised by NRAs, 
most recently in the ERG’s Report on Next Generation Access - Economic Analysis 
and Regulatory Principles6. Fibre based access products are rather a continuum to 
copper based ones than distinct services. 
 
The definition of NGA in the State Aid guidelines should not be on the substitutability 
in economic terms of the services offered compared with existing broadband 
services, but rather on the long term potential of the infrastructure to ensure choice 
and develop new services as innovation occurs. Therefore it is very important to 
ensure at the wholesale level that competitors’ possibility to provide new services is 
not foreclosed. 
 

o Definition of white, grey and black areas (paragraphs 63 to 71) 
The architecture and openness of networks present in a certain area should be taken 
into account when defining the area as white, grey or black. If unbundled access is 
not available on any of the networks present, i.e. the network cannot be unbundled it 
should be still possible to grant state aid for NGA rollout in that area in order to 
ensure that consumers benefit from competitive prices, choice and new services. 
The threat of such action would also provide an invaluable and strong incentive for 
dominant firms to roll out inherently future proof and pro-competitive architectures 
instead of foreclosing or severely restricting competition. Such a definition would 
benefit not only consumers but also businesses by ensuring the ready availability of 
business grade wholesale products. 
The criteria of compatibility for grey areas described in paragraph 70 could often be 
met by a market where upgraded cable and a PON fibre networks are present, 
despite the fact that the combination of these architectures could result in a tight 
oligopoly with limited competition. 
 
Accordingly, we suggest that the definitions of grey and black areas are slightly 
modified with reference to the conditions of competition rather than the number of 
networks present: 
 
- In a grey area one NGA network may exist, but there is limited opportunity for the 

pro-competitive provision of NGA or competitive provision cannot be expected in 
the coming [ ] years and there is no proven commitment by any operator to 
deploy an inherently open NGA network in the coming [ ] years.   

- In a black area there already exists at least one NGA network effectively open to 
competition or private investors are in the process of deploying an inherently pro-
competitive NGA network. 

 
In order to classify an area, evidence of NGA rollout should be provided before any 
conclusions are drawn. In this context existing networks and future projects should 

                                                 
6 Report on Next Generation Access - Economic Analysis and Regulatory Principles, page 5 
http://www.erg.eu.int/doc/publications/erg_09_17_nga_economic_analysis_regulatory_principles_report_0
90603_v1.pdf 
 

http://www.erg.eu.int/doc/publications/erg_09_17_nga_economic_analysis_regulatory_principles_report_090603_v1.pdf
http://www.erg.eu.int/doc/publications/erg_09_17_nga_economic_analysis_regulatory_principles_report_090603_v1.pdf
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be also considered and the realistic deployment of the latter carefully evaluated. 
Mere announcements of NGA investments should not be considered as evidence, 
because these announcements are often not followed by actual deployments or not 
of the scale that has been announced, and could be used by incumbents to ‘game’ to 
prevent the deployment of open access infrastructures.  
 

Design of the measure and the need to limit distortions of competition (Section 3.4.5) 
 

o Open access requirement (paragraph 74, point 1) 
We support the open access requirement for 7 years, which should be 
complemented by the rule that following that period a market analysis procedure 
must be carried out and the access obligation can be lifted only in case the NRA 
found no SMP. If the subsidised NGA network is not effectively competitive the 
access obligation must be maintained. . If the subsidised NGA network is the SMP 
operator in a market that is not effectively competitive the access obligation must be 
maintained. 
 
There is also a need to ensure that the open access requirement is met for any 
project involving funding from state or European institutions. 
 
Currently the Portuguese government has secured a credit line of EUR 800 million 
for operators committing to fibre investments. However, there is no open access 
requirement in the Protocol signed by the state and several operators including the 
incumbent on the state guaranteed loan nor does it seem to be a criterion applied by 
the credit institution (the EIB and four other banks) granting the loan. A broadband 
competitor in the Portuguese market has already announced that it will provide 
wholesale access to its fibre network deployed by using the loan secured by the 
state, but as is usual in these cases, there has been no matching commitment from 
the incumbent. 
 
The wholesale access requirement should be well defined, including the technical 
requirements of effective physical access and bitstream access in order to ensure 
competitive services also for businesses. 
For instance experience from the Hauts-de-Seine case shows that even if the 
architecture used is prima facie competitive, the nodes are too small for competitors 
to install their own equipment. 
 
When a publicly funded network is being deployed it must be ensured that all 
potentially competing, private investments are granted rights of way on equal terms, 
and under speedier procedures. In the Hauts-de-Seine case competitors faced 
challenges in obtaining rights of way from certain municipalities protective of the 
publicly funded network and also high fees. 
 
In order to prevent market distortions the OECD recommends that equal access to 
infrastructure (roads, poles etc.) should be ensured for competitors and no 
protections must be provided to the subsidized network: 
 

“Public investment should not limit the ability of other operators to install their 
own networks in the same roads, conduit, or over the same poles. Any installed 
conduit or network infrastructure must be open for others to use and other 
providers must still be granted rights of way and permits to dig in streets to install 
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their own networks. For example, municipalities should continue to allow other 
companies access to roads and conduit even if the municipality has installed its 
own open-access network. This concept is very important because the threat of 
entry will help stimulate investment in any networks built with government 
money.”7 

 
It is considered to be good practice that the Portuguese government complemented 
its state aid actions with the adoption of a law that makes public and private 
infrastructure access simpler and less administratively burdensome.  
 

o Co-investment 
The state can play a valuable role in ensuring that fair co-operative investment 
arrangements can be established. In addition to the option of offering subsidies for 
one specific operator, Governments should also examine the option of a public 
private partnership/joint venture in which the public authorities (either as minority or 
majority shareholders) invest together with a number of operators on a fair and equal 
basis. If the Government is considering a public private partnership it should ensure 
that in principle participation in the scheme is open to all operators and the 
conditions of participation do not have the effect of excluding smaller players. It can 
also facilitate long term pro-competitive outcomes for example by ensuring that there 
is at least one wholesale only investor (such as real estate company or itself) within 
the scheme thereby helping to overcome barriers to entry. 

 
 
 
o Preferred architectures (paragraph 74, point 3) 

We fully agree that preference should be given to point to point architectures. It 
should be a general requirement, overriding that of technology neutrality, that the 
network benefitting from state aid can be unbundled at a sufficiently large 
aggregation location to enable take-up. Whilst no requirement of using a certain 
technology should be included in the tender conditions, the use of an architecture 
that can be unbundled should be obligatory. This principle should be clarified also in 
relation to the requirement of technological neutrality enshrined in Section 2.3.3, 
point d.  
The ideal market outcome would be the presence of at least one NGA network that 
can be unbundled at a sufficiently large aggregation location to enable take-up in all 
areas, which would guarantee competitive prices and services for consumers and 
business users. 
 

o ‘Leopard’ problem 
In white areas spotted by several small black areas competitive operators have 
difficulty to provide services because of the lack of voluntary access or a regulated 
wholesale access requirement in the black areas. In such areas coordination by the 
NRA would be necessary to ensure access if not voluntarily available, the use of 
similar interfaces and SLAs. 
In case of a black area spotted by small white areas state aid should be focused on 
the white spots in order to avoid distortion of competition in the commercially viable, 
larger black area.  

 
                                                 
7 Supra footnote 2, page 32 
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Absence of aid: Public service compensation and the Altmark criteria (Section 2.2.2) 
 
Member States should not be permitted to circumvent compliance with state aid rules by 
claiming that a publicly funded NGA network provides services of general public interest 
(SGEI).  
We support the Commission’s stance regarding a manifest error stating that where 
private investors have already invested in a broadband network infrastructure (or are in 
the process of expanding further their network infrastructure) and are already providing 
competitive broadband services with an adequate broadband coverage, setting up a 
parallel competitive and publicly-funded broadband infrastructure could not be 
considered as a public service within the meaning of the Altmark case-law or as a SGEI 
within the meaning of Article 86 of the Treaty. 
 
We suggest the inclusion of a similar provision in Section 3 of the Guidelines clarifying 
the meaning of public service and SGEI in an NGA context.  
In our view a publicly funded network could qualify as public service or SGEI 
infrastructure only in those white areas, where there is no NGA deployment taking place, 
nor can it be expected in the next [ ] years and there is no basic broadband infrastructure 
in that area either. 
 
Although Member States have a wide discretion to define public service tasks and SGEI 
in accordance with Community law and jurisprudence, we generally agree with the 
conclusions of the Commission regarding these concepts in the Appingedam case: 
 

“[i]f an infrastructure is needed to provide a service that is falling within the 
responsibility of the State towards the general public and is limited to meeting the 
requirements of that service. Moreover, it should be a facility that it is unlikely 
to be provided by the market because it is not economically viable and the 
way in which it is operated should not selectively favour any specific undertaking. 
Accordingly, the Commission is of the opinion that the project cannot be qualified 
as a general infrastructure which is outside the scope of State aid control. 
Contrary to, for example, certain infrastructures in the transport sector, which are 
open to all potential users on equal and non-discriminatory terms and which are 
not provided (constructed and/or managed) by the market on purely commercial 
terms, this type of infrastructure is actually deployed by private parties which are 
also delivering electronic communications services, although not necessarily on 
the conditions foreseen by the municipality of Appingedam for the measure at 
hand. 
As the presence of KPN and Essent in Appingedam shows, the provision of a 
local access network for electronic communications is not a typical task of 
a public authority, but such networks are normally deployed by providers 
of electronic communications services who deliver broadband services to 
households and businesses. The project thus duplicates to a certain extent 
market initiatives or makes possible the provision of services which are already 
available.”8(emphasis added) 

                                                 
8 Supra footnote 1, paragraphs (33) – (35) 


