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ECTA contribution to the Green Paper on the online distribution of audiovisual 
works in the European Union: opportunities and challenges towards a digital 
single market1  

 
 
ECTA members welcome the European Commission’s Green Paper on the online distribution of 
audiovisual works in the EU. For ECTA members the smooth development of the digital single 
market is particularly important as it represents an important driver for the demand for higher 
speeds and network capacity, which creates the business case for investments in faster 
networks. ECTA trusts that the full achievement of the digital single market would be a crucial 
enabler of innovation and EU competitiveness and would thus be instrumental to the recovery of 
the European economy.  
 
Consumer interest for audiovisual services is very high and ECTA believes that, if obstacles are 
removed, the European digital single market will support the emergence of European 
audiovisual service providers able to compete on a global scale.  
 
To this end, ECTA recommends shifting the focus from current business models of the 
European audiovisual industry to the two key players at the two ends of the market value chain: 
creators (authors and performers) and consumers (the audience). Accordingly, ECTA 
recommends: 
 

 Phasing out all legal provisions supporting, even indirectly, territorial, chronological and 
technology discriminatory restrictions to cross-border digital content flows. In the best 
interest or creators and consumers, digital content should be made available on any 
platform without restrictions when the demand and willingness to pay are higher.  
 

 Territorial restrictions in distribution and in pre-financing models should leave the way to 
pan-European revenue sharing models. 

 

 Copyright exceptions and limitations should be harmonised and modernised in order to 
give legal certainty to end-users and to allow EU players to comply and to offer 
standardised end-user licences across Europe.  
 

 The country of origin principle should apply to allow the creation of a one-stop-shop for 
all online audiovisual media services. 
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 A streamlined collective rights management system should be available for clearance of 
all digital rights.   
 

 VAT rates over cultural products should be harmonised to avoid market distortions.  
 
  
General remarks  
 
The Green Paper acknowledges that converged networks and devices and the emergence of 
new IP-based content services are a tremendous opportunity for the audiovisual sector in 
Europe. The analysis of the Commission however stresses that the European market for 
audiovisuals is fragmented by low demand for cross-border services as European productions 
generally focus on local audiences and that thus local preferences of advertisers also have 
important role to play in the lack of competitive EU Audiovisual services.  
 
ECTA believes that the reason why Europe lags behind other regions of the word in audiovisual 
production is not due to some unique structural characteristics that our cinematographic industry 
is confronted with. “Language and cultural specificities” cannot be taken as an important factor if 
68% of cinema admissions in the EU come from the U.S.. This figure clearly shows that there 
could be an important demand for culturally diverse products all over Europe.  
 
National productions have so far shown “preference of national markets” and limited 
availability of financial sources precisely because of the lack of a single market for 
audiovisual services. The absence of a European dimension for audiovisual productions has 
prevented the emergence of competitive productions able to profit from larger audiences and 
economies of scale. In other words, the main reason why Europe has not been in a position to 
develop a studio system comparable to Hollywood majors is because of persisting 
fragmentation of the copyrights framework in Europe and because of the territorial and other 
restrictions imposed by rightholders.  
 
With the emergence of the internet and the resulting fall of geographical and technical barriers, 
it is possible today to commercialise local productions all over Europe and beyond on a 
larger and increasing number of different platforms and devices to the widest potential 
audience in history, in any language and benefiting from increasingly targeted 
advertisement campaigns.  
 
For this reason ECTA encourages all policy makers involved in this debate to shift the 
focus from current business models of the European audiovisual industry to the two 
most important players at the two ends of the market: creators (authors and performers) 
and consumers (the audience). On the one end, creators interest lies in that their work is able 
to reach the widest possible audience (also in order to attract revenues), on the other end, 
consumers interests lies in being able to access the content of their choice anytime, anywhere 
and on any platform.  
 
Ensuring that the creators and consumers are able to take advantage of the opportunities of the 
digital audiovisual distribution technologies will also guarantee the emergence of a competitive 
audiovisual industry in Europe.  
 
If, on the contrary, future policy actions will keep being aimed at preserving current audiovisual 
distribution business models and thus support territorial and release time restrictions, available 
digital content will keep being limited and unaffordable for most users and consumer. As a result 
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demand for pirated content at consumer level will increase and the perceived value of copyright 
will decline further as a result.      
 
  
Answers to specific questions 
 

1. What are the main legal and other obstacles – copyright or otherwise - that impede the 
development of the digital single market for the cross-border distribution of audiovisual 
works? Which framework conditions should be adapted or be put in place to stimulate a 
dynamic digital single market for audiovisual content and to facilitate multi-territorial 
licensing? What should be the key priorities? 
 
ECTA believes that the major obstacles to de development of a digital single market are 
the commercial practices put in place by traditional rights-holders (studios and 
broadcasters) in relation to licensing of content rights.  
 
Such commercial practices limit the quantity of premium content available for the 
Internet and/or impose commercial conditions (price, territorial and platform exploitation, 
timing, etc) which limit the possibility for the purchaser to distribute digital content in 
competitive and innovative ways. Therefore, the EU should discourage the possibility to 
enforce exclusivity and territoriality restrictions when such commercial clauses may 
prevent the diffusion of content over digital platforms.  
 
Although some market fragmentation may be due to historical and language differences, 
as well as cultural barriers, current commercial practices put in place by traditional 
rights-holders tend to exacerbate such fragmentation. The large share of U.S. movies in 
European theatres clearly shows that cultural and language diversities are no obstacle to 
local demand and vice versa.    
 
ECTA welcomes the Digital Agenda initiative on collective rights management, which 
should streamline collective right management systems and digital licensing. However, 
the European Commission should focus on finding incentives for traditional audiovisual 
productions to embrace the opportunities created by digital distribution technologies and 
by the digital single market.     
 
The key priorities in a business environment which changes at an unmatched speed 
should focus on supporting uniquely the fundamental two ends of the value chain: 
creators and consumers. The rest of the existing value chain is of secondary importance 
as it could change and adapt to the new business environment.   
 
All statutory provisions on limiting exploitation to a given time, to a given territory and on 
a given platform/media should be phased out. In the XXI century it is not in the interest 
of creators to have such restrictions which currently encourage piracy at consumer level. 
 

 Movie theatres and distributors should invest on the added value of a 
cinema show experience instead of release window protection. (See answer 
to question 10) 
 

 Territorial restrictions in distribution and in pre-financing models should 
leave the way to pan-European revenue sharing models. (See answer to 
question 9) 
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 Copyright exceptions and limitations should be harmonised and 
modernised in order to give legal certainty to end-users and to allow EU players 
to comply and to offer standardised end-user licences across Europe. (See 
answer to questions 7 and 8) 

 

 The country of origin principle should apply to allow the creation of a one-
stop-shop for all online audiovisual media services. (See answer to question 
5) 

 

 A streamlined collective rights management system should be available for 
clearance of all digital rights.   

 

 VAT rates over cultural products should be harmonised to avoid market 
distortions.  

 
 

2. What practical problems arise for audiovisual media services providers in the context of 
clearing rights in audiovisual works (a) in a single territory; and (b) across multiple 
territories? What rights are affected? For which uses? 

 
For a VOD provider in a single territory, the rights to be acquired are mainly VOD rights, 
which may be acquired from the rights-owner or from its licensee (normally a 
broadcaster). Since not all the rights may be cleared through the license transaction, it is 
also necessary to refer to the relevant collecting society. The clearing process at 
national level is fairly simple and it is no obstacle to the creation and development of 
VOD offers territorially limited. But cross-border providers willing to offer their services in 
different territories or in the whole of Europe this procedure is to be multiplied for each 
territory. The high cost of engaging in negotiations with all rightholders in all territories 
prevents the achievement of economies of scale and thus the emergence of competitive 
VOD providers. However, it is worth noting that, as far as audiovisual productions are 
concerned, the obstacles created by commercial practices by traditional rights-holders 
(above, question 1) are much more detrimental for the online market than the barriers 
deriving form the collecting societies system. 

  
3. Can copyright clearance problems be solved by improving the licensing framework? Is a 

copyright system based on territoriality in the EU appropriate in the online environment? 
 
As set out in the answer to question 1, ECTA believes that such restrictions are neither 
justified nor profitable in the online environment.  
 

4. What technological means, for example individual access codes, could be envisaged to 
enable consumers to access "their" broadcast or other services and "their" content, 
irrespective of their location? What impact might such approaches have on licensing 
models? 

 
Access codes and other similar measures may be used to limit the fruition of premium 
content beyond the territorial boundaries imposed by the rights-holders. Such practices 
are against the spirit of the Single Market and affect the fundamental rights of 
consumers. As a result of such measures, for instance, subscribers resident in one 
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European country may be prevented from using VOD services abroad, even temporarily 
or accidentally. The same users may be prevented from using VOD services in case of 
permanent transfer abroad, despite the fact that the subscription was lawfully purchased 
and started in one country.  
 
ECTA believes that it is a very similar restriction that the CJEU declared to be against 
the freedom to provide services of Article 56TFEU in the Premier League vs Murphy2 
ruling of 4 October 2011. According to the CJEU territorial restriction cannot be enforced 
beyond what is necessary the legitimate interests at stake, “namely to ensure 
appropriate remuneration for the holders of the rights concerned”. By analogy any 
national legislation empowering rights-holders to impose to digital providers (to which 
content rights are granted) the use of technological measures preventing European 
subscribers to use digital services lawfully purchased in another Member State, should 
be deemed to be contrary to EU law. The principle stated by the ECJ is sufficiently clear 
and therefore the European Commission should endorse it when reforming the 
copyright/collective societies system. 
 
 

5. What would be the feasibility, and what would be the advantages and disadvantages of, 
extending the "country of origin" principle, as applied to satellite broadcasting, to online 
audiovisual media services?  
 
In absence of full harmonisation, the “country of origin” rule is necessary in the digital 
world to offer legal certainty to online content service provider and to allow them to clear 
all the necessary rights in one transaction. Thus, such mechanism would allow digital 
content providers, willing to launch offers across multiple territories within the EU, to 
overcome the legal uncertainties associated with cross borders transmissions as well as 
the need to address a plurality of collecting societies to clear the rights for all concerned 
countries.  

 
6. What would be the costs and benefits of extending the copyright clearance system for 

cross-border retransmission of audiovisual media services by cable on a technology 
neutral basis? Should such an extension be limited to "closed environments" such as 
IPTV or should it cover all forms of open retransmissions (Simulcasting) over the 
internet? 

 
Such an extension would help online content service providers to avoid the risks of 
claims deriving from unknown rights-owners. In addition, such a reform will be correct 
from a legal viewpoint, because it would eliminate an unjustified technological 
discrimination. However, normally producers control the entire range of rights necessary 
to transmit their content over the Internet and therefore the concrete risks of additional 
claims are marginal.  

 
7. Are specific measures needed in light of the fast development of social networking and 

social media sites which rely on the creation and upload of online content by end-users 
(blogs, podcasts, posts, wikis, mash-ups, file and video sharing)? 
 

                                                 
2
 Judgment in Cases C-403/08 and C-429/08 - Football Association Premier League and Others v QC 

Leisure and Others and Karen Murphy v Media Protection Services Ltd 



6 
 

EU copyright law should be harmonised and modernised to ensure legal certainty and 
clear recognition for new creative content in the digital world. Such an evolution is 
necessary in order to boost the development of the digital content market as a whole, 
since the contribution of consumers and user-generated content for the success of the 
European Digital Agenda is essential. 
 
The reviewed framework should be based on a clear distinction between commercial 
and non-commercial uses of protected content. Non commercial use should be allowed 
without permission and rightholders receive fair compensation established in a 
predictable, transparent and harmonised way across Europe.  

 
8. How will further technological developments (e.g. cloud computing) impact upon the 

distribution of audiovisual content, including the delivery of content to multiple devices 
and customers' ability to access content regardless of their location? 

 
The review and modernisation of the copyright framework should be flexible enough to 
allow the development of diverse storage platforms accessible anytime, anywhere and 
on any platform. Users should be allowed to store interoperable copies in the cloud for 
private access without restrictions. Fair compensation schemes for rightholders should 
be predictable, transparent and harmonised across the EU. 
 
 

9. How could technology facilitate the clearing of rights? Would the development of 
identification systems for audiovisual works and rights ownership databases facilitate the 
clearance of rights for online distribution of audiovisual works? What role, if any, is there 
for the European Union? 

 
An interoperable global repertoire and database for digital right ownership should be 
supported and developed as a matter of priority in order to allow streamlined right 
clearance for the benefit of rightholders and users.  

 
10. Are the current models of film financing and distribution, based on staggered platform 

and territorial release options, still relevant in the context of online audiovisual services? 
What is the best means to facilitate older films which are no longer under an exclusivity 
agreement being released for online distribution across the EU? 
 
Territorial restrictions in distribution and in pre-financing models should leave the 
way to pan-European revenue sharing models. Exclusivity clauses discriminating 
amongst distribution platforms or restricting usage of works by territories are seriously 
damaging the development of the digital economy. Digital technologies allow the delivery 
of audiovisual products to the individual consumer in multiple languages (or subtitles) 
anywhere and with the possibility of support of commercial communications targeted to 
local or even individual preferences. Digital distribution and broadcasting opportunities 
can well substitute the extra profits made from geographical partitioning and would be of 
great support to cultural diversity by allowing the promotion of cross-border 
access to local content.   
 
The development of distribution on alternative platforms able to reach a wider audience 
should have the priority for the benefit also of small productions that do not find space in 
the conventional distribution chain. It is essential to make content available when the 
demand and willingness to pay are higher. 
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11. Should Member States be prohibited from maintaining or introducing legally binding 

release windows in the context of state funding for film production? 
 
Public funding for film productions shall neither discriminate amongst platforms nor 
include territorial restrictions.   
 

12. What measures should be taken to ensure the share and/or prominence of European 
works in the catalogue of programmes offered by on-demand audiovisual media service 
providers? 
 
No other measures than the ones described above which would also make the 
European audiovisual sector to compete on a global scale.  
 

13. What are your views on the possible advantages and disadvantages of harmonizing 
copyright in the EU via a comprehensive Copyright Code? 

 
As stated above in several occasions, ECTA members would welcome harmonisation 
and modernisation of copyright law in Europe. Codification could be also useful for 
copyright users.  
 

*     *     * 
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