
Big Data and 
competition: rethinking 

market power in the 
digital economy

ECTA Conference, December 10th 2019



Market power, based on:
▪ Scale 
▪ Network externalities
▪ Implicit exchange of data for “free” services 
▪ Consumer behavioral biases 

Digital Platforms: economic features and market power

Under an economic perspective, there is consensus on the fact that - due to indirect and direct network externalities; and the essential (data) 
assets they benefit - in most cases digital markets are subject to ‘tipping’ in which a winner-takes-it-all once a certain scale is reached. 

Additional source of market power: algorithmic profilation of customers, fed by Big 
Data, impacts:

▪ consumers’ transaction & search costs, which allow to reach cost-efficient 
outcomes

▪ the ability to identify preferences and willingness to pay of each customer 
and thus perfectly discriminate price, quality and supply

▪ users’ incentives to ‘trade’ more and more data in the implicit exchange 
for ‘free’ services and to stay inert as consumers and locked-in an 
“information digital aftermarket”.  

The larger and the more (vertically and horizontally) integrated platforms are the more efficient their 
algorithms and their services are and the more market power get and exploit.
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Competition law and regulation dealing with the challenges of the data-driven economy

Absent a regulatory framework promoting transparency and consumer’s control over their data, a risk of monopolization can undermine the digital economy  

▪ Big data generates substantial efficiency and productivity gains, despite resulting in strategies that dominant platforms might use to expand their market
power and to limit the threat of market entry.

▪ Economies of scale and scope and network effects related to Big Data mainly benefit tech giants such as Google, Amazon, Facebook and Apple, the only ones
capable of collecting and analyzing huge amounts of data, raising competitive concerns.

Antitrust and regulatory authorities should adapt their interventions to tackle data-related anti-competitive practices in zero-price markets that 
make the SSNIP test and the EU merger control – data-intensive start-up with low turnover – inapplicable. 
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Big data impacts on competitive dynamics and market asymmetries

Revenue sharing mechanisms should be provided in order to allow for a fair return on the investments made by TLC operators in the 
deployment and maintenance of both network infrastructures and services. 

▪ Market definition and theory of harm: problematic to define relevant markets (complex and rapidly evolving) and problematic to identify a consumers’ harm
(abusive practices benefitting consumers). Could it be effective to attach relevance on just one of those elements?

▪ Big data has led to competitive imbalances, favoring those actors who do not have to create, innovate and maintain telecommunications infrastructures. This
is also due to different regimes and regulations (including financial and fiscal ones) to which OTTs are subject.

▪ The ability to take advantage from information related to traffic and use of networks allows OTTs to have a tangible improvement in the service for the end
customer, especially with new technologies such as SD-WAN, NFV and Network Slicing.

▪ Information such as "traffic data", "bandwidth consumption", "traffic time", "mobile phone positioning", connected to the provision of telecommunication
services and available only thanks to the continuous investments of communication operators, often brings significant value only for OTTs that use it to
optimize their services and to expand the business in TLC markets.

▪ The current asymmetries in terms of Big data analysis favoring OTTs lead to an unbalanced treatment with respect to other operators active in the data value
chain affecting, in the long term, the quality of service offered to the end customer.



Digital Platforms vs “traditional” players 

Level playing field issue

• Vertical and horizontal integration led large platforms to embrace more and more “traditional” markets, offering services that are somehow 
substitutes with the one offered by «traditional» players

▪ Different regulatory burden: despite the new ICS classification in the EECC and the new provision in the AVMSD, the adaptation has been slow, partial and
approached by incremental and marginal changes to the old regulatory framework.

▪ Different powers for regulators and/or effectiveness of existing powers (e.g., power of inspection, global market vs national powers )



Antitrust will need to play a leading role mainly because of its flexibility
and ability to adapt to new market context and circumstances, as
happened for the telecoms markets opened–up by (EU and national)
competition authorities, however:

▪ Should be faster (and not slower) than in the telecoms
sector, otherwise digital actors are moving and eluding it

▪ Should identify general competitive principle and pro-
competitive remedies, which should be then adopted, as in
telecoms sector, by a pro-competitive ex-ante regulatory
framework as the ordinary enforcement mechanism

▪ Also because competition intervention is often limited to
foreclosure and market power leveraging, not really
tackling all the actual digital market problems and market
failures.

Which role for Competition law enforcement & Regulatory intervention

Regulation will need to adapt in order to provide NRAs tools to establish a
regulatory framework to:

▪ Establishing a regulatory level playing field

▪ Not (only) access to data, but interoperability and portability

▪ Facilitate data aggregation on the demand side (a market solution, as
happening for ads supply aggregation on the other side of the market)

▪ Coordination (more than in other sectors) of sector specific regulation,
privacy and competition law enforcement

▪ Competition between alternative platforms and between alternative
infrastructures will still be the more effective way to promote innovation
and consumer welfare
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Big data sector inquiry: policy recommendations by AGCM, AGCOM and Privacy Authority

The joint sector inquiry launched in 2017 aimed to understand the implications of the digital economy for privacy, regulation, antitrust and consumer protection

1
Government and Parliament should wonder about the need to promote an appropriate framework legislation that addresses the issue of full and effective transparency in the use of personal
information (towards both individuals and the community).

2 Strengthen international cooperation on the design of policies for Big data governance.

3 Promote a unique and transparent policy about the extraction, accessibility and use of public data aimed at determining public policies for the benefit of businesses and citizens.

4 Reduce information asymmetries between users and digital operators, in the data collection phase, as well as between the large digital platforms and the other operators

5 Introduce new tools for the promotion of online pluralism, transparency in content selection as well as users awareness of the contents and contents information received online.

6 Pursue the objective of protecting consumer welfare with the help of tools of antitrust law, extending them also to the evaluation quality of services, innovation and equity objectives

7 Reform merger operations control in order to increase effectiveness of competition authorities intervention.

8 Facilitate the data portability and switching of data between different platforms, through the adoption of open and interoperable standards.

9 Increase the maximum amount for sanctions in order to guarantee an effective deterrent effect of consumer protection laws.

10 Establishment of a "permanent coordination“ mechanism between the Italian Regulatory Authority, the Competition and Market Authority and the Supervisor for the protection of personal data


