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2 Executive summary
2.1 The EU Model: so far, so good!

a.

ecta, the european competitive telecommunications association, welcomes the
opportunity to provide feedback on the consultation launched on 24 February 2023 on
European Commission’s White Paper “How to Master Europe’s Digital Infrastructure
Needs?” (hereinafter “The White Paper” or “The Commission’s WP”).

ecta, represents those alternative operators who, relying on the pro-competitive EU legal
framework that has created a free market for electronic communications, have made
massive investments in network and technology to give EU citizens, businesses and
public administrations quality and choice at affordable prices.

ecta members, diverse in their scale, business focus, the type of technologies used and
the networks they operate on, represent the entrepreneurial spirit and investment
engine of Europe. They lead the development of an accessible Gigabit society, re-invest
significant amounts of their revenues in fixed, mobile, and fixed wireless Very High
Capacity Networks (hereinafter: “VHCN”), and they demonstrate unique innovation
capabilitiest.

The resulting diversity of market players, whether large or small, is paramount to
encourage innovation and investment - required to digitalise the EU’s economy. This
diversity is essential to ensure that consumers’, businesses’ and public administrations’
needs are met, and must remain a core and inalienable value when considering reforms
of the EU legal framework. In other words, diversity in telecoms is essential to guarantee
Europe’s global competitiveness.

For the past three decades, EU electronic communications regulation has delivered a
unique European success story. Promotion of competitive markets, combined with
effective ex-ante regulatory measures, are the driving investments, positive innovation,
and consumer benefits in telecoms. Europe excels with respect to its global peers when it
comes to combining the deployment of gigabit networks, their adoption by consumers
and professional users, as well as affordability and inclusion? Europe, in addition, is well

The cumulative per capita investment in Europe in FTTH networks by alternative operators is higher than that of
incumbent operators. Source: Report prepared by Analysys Mason for ETNO, available here.

The European FTTH deployment rate is higher than that of the United States: FTTP in EU household coverage
and in US are respectively 55.6% and 43.9%. Source: Report prepared by Analysys Mason for ETNO, available
here. In terms of fibre adoption, the most advanced countries include numerous EU Member States (such as Spain,
Sweden, Lithuania, Latvia, Portugal, Finland, Luxembourg, France, Slovenia, Denmark, Estonia, Slovak
Republic, Poland, Hungary) and EEA countries (Iceland, Norway). The US, has a higher adoption only with
respect to few EU Member States, namely Italy, Czech Republic, Greece, Belgium, Germany, and Austria. Source:
mid-2022 data released by the OECD, available here. Also, in terms of affordability and inclusion of broadband
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on track to meet the EU 2030 Digital Decade Objectives®. That being stated, there are no
doubts: the extremely ambitious connectivity objectives set by the European Union
through the Digital Compass 2030 and the lessons learned during the Covid-19 pandemic
on the crucial role of reliable, well-performing, and ubiquitous VHCNs for European
citizens, businesses, and the economy, compel the telecoms sector to continue VHCN
deployment. Studies performed or commissioned by public institutions such as the
European Commission, indicate that the European connectivity targets cannot be reached
through private funding alone, and public funding from the EU and Member States’
national funds will be needed to support Gigabit-capable connectivity, especially in rural
areas.

ecta notes that the investment needs that were estimated in 2016 by two studies
commissioned by the European Commission* and by ETNO® showed needs superior to
500 billion Euros, have been progressively and significantly reduced over time. In 2023,
the European Commission’s estimate was reduced to 174 billion Euros, based on the WIK
study®.

The remaining investments to meet the 2030 Objectives will be met not only by
incumbents, but also by alternative operators. Fibre to the home (hereinafter “FttH”), for
example, is being primarily deployed by alternative operators and much of the relevant
civil engineering infrastructure having been deployed prior to the liberalization of the
market), the Commission’s WP should take into account the entire sector and bring
positive ideas and solutions-scenarios for the entire sector. In addition, the Commission,
when addressing infrastructure and services for the future, must emphasize the demand-
side and the supply challenges for business-to-business (hereinafter “B2B”) connectivity
solutions more. B2B connectivity will drive Europe's global economic competitiveness.
Fostering efficient and robust B2B networks and services is the cornerstone for European
enterprises to enhance their productivity, innovation capabilities, and global reach.
Superior B2B infrastructure and services not only facilitates seamless transactions and
collaborations but also drives technological advancements and economic growth across

offers, the EU scores high: the EU27 has the lowest prices for Triple Play offers among all speed categories
compared to Japan, South Korea, the USA, Norway, Iceland, and prices for bundles in all speed baskets are lower
in the EU27 than in Japan, the USA, Norway, Iceland. Source: European Commission Study on the Fixed and
Mobile BB prices in the EU 2022 April 2024, available here.

In terms of fixed access, full fibre networks (FTTP), which are critical for delivering gigabit connectivity, have
reached 56 % of households while 5G non stand-alone coverage is already available to 81 % of the EU population.

Available here.
Available here.

Auvailable here.
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all economic sectors. As such, prioritizing and investing in B2B solutions is essential for
sustaining and amplifying Europe's competitive edge in the global market.

g- Europe is now at a turning point. The Commission’s WP is preparing the groundwork for
reviewing the EU legal framework in a way intending to remove any obstacles that are
likely to hamper the achievement of the 2030 European Digital Decade Objectives.

h. The policy proposals that the European Commission puts forward will structurally and
irreversibly impact the future of the European single market of which the
telecommunications sector is a fundamental and strategic component.

Given this context, ecta considers it of critical importance to rebut incorrect assumptions
on the alleged: (1) poor state of the European electronic communications markets and (2)
convergence of telecommunications and cloud. The incorrect assumptions which inform
some proposed scenarios’ in the White Paper, result in policy proposals based on a
misdiagnosis of the issues. The EU regulatory framework is like a living organism, it needs
to adapt to the evolving market in terms of technologies, use cases and business models.
However, any need for such adaptation must be supported by strong and incontrovertible
empirical evidence.

In this important evaluation phase, it should be kept in mind that diversity of players in
telecoms is essential to guarantee Europe’s global competitiveness. An inclusive
electronic communications sector embracing a variety of participants, both large and
small, and nurturing a diverse array of products and services, is essential to empower the
entire European economy and unleash its innovative potential in the digital realm?.

In addition, in the context of the evaluation, ecta notes that the WP fails to address the
lack of competition in B2B and the advancement of the internal market for B2B
telecommunications services. This is very regrettable given that most of the technology
evolution considered in the WP concerns the B2B markets. Clearly, the B2B market share
of incumbents is at least 50% in the majority of Member States and reaches more than
60-70% in many Member States®. ecta kindly requests the Commission and all regulatory
authorities to have a greater focus in the future on the B2B markets in order to promote
competition and increase Europe’s global competitiveness.

" Namely Scenario 5, bullet point 2 proposed in the White Paper on the drastic changes in the EU regulatory
framework that would mean de facto dismantling wholesale access regulation.

8 The economist and teacher of strategic management Robert M Grant emphasises the role of innovation to create
competitive advantages in technology-intensive industries (which is what the WP is about) and mentions: “Innovation
is responsible for industry coming into being, and innovation — if successful- creates competitive advantage.” in his
book Contemporary Strategy Analysis.

® BEREC Report on the regulatory treatment of business Services, BOR (23) 89, page 8, available here
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Business customers have very specific requirements in terms of multi-site connectivity,
quality of service, service level agreements and security that differ from the mass-market
products. Connectivity requirements range from services at a few to hundreds of sites,
which can be located in one or multiple cities and Member States. Failure to cover any site
results in not being able to successfully bid in response to a tender at all.

Based on that, to serve the businesses’ demand, B2B operators need a conjunction of
several wholesale access products (civil engineering infrastructure, passive fibre access
and active access). Only the sum of all wholesale access products and not isolated
wholesale inputs, will allow B2B operators to cover all the needs of business customers.
Thus, a pan-EU wholesale access product neither covers the minimum nor the local needs
of business customers

In consequence, SMP-based regulation and the existing list of Relevant Markets will
remain indispensable to ensure that suitable wholesale products are available to meet the
needs of business customers.

i. Inthis context, ecta notes that the overall picture that is painted by the Commission’s WP,
in terms of Europe’s poor performance in connectivity, in terms of VHCN deployment,
take up, telecom sector’s investment capacity as a result of poor revenues and profits, is
not proven by the factsl® and the Commission’'s WP completely fails to build an
unequivocal relation between the alleged poor performance and the need for a structural
change in the EU regulatory framework. Painting this kind catastrophist picture, more
importantly, harms the trust that the investors have in the electronic communications
sector and harms the potential for building the necessary trustful collaboration with
other sectors, including inter alia, automotive, big industry and energy. Overall, there is a
serious concern that the Commission’s WP’s characterisation of the telecom sector
dampens the appetite for investment and hinders the innovation potential that will come
from the effective collaboration of the electronic communications sector with other
sectors. ecta would like to emphasize that the EU should not dictate business models and

10 The European incumbent operators’ financial results indicate rather a significant positive trend. For instance,
Deutsche Telekom in 2023, on its domestic market, recorded positive trends in all areas: total revenue rose by 2.8
percent in 2023 to 25.2 billion euros. The increase in adjusted EBITDA AL was even more substantial at 4.1
percent, rising to 10.2 billion euros. In organic terms, revenue grew by 2.1 percent and adjusted EBITDA AL by
3.0 percent. DT increased earnings for 29 consecutive quarters, and for 24 consecutive quarters in Europe. (DT
CEO Speech to financial investors press conference on Feb 2024, available here). Orange, in 2023, in its domestic
market has achieved an acceleration of EBITDAaL growth to 1.3% and organic cash flow to 3.66 billion euros.
Conversely, when the incumbent exhibits a poor financial performance, the reason is not the ex-ante regulation
but either an unsustainable debt level (see, for instance, the case of Italian incumbent TIM, FY 23 Results available
here, often resulting from poor M&A Decisions. For reference, TIM is an exceptional case. Its situation follows
decades of systematic siphoning away of funds and assets as a result of successive take-overs. Its track record also
includes failed M&A, expansion and subsequent withdrawal from markets, etc.
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should not select large companies to dominate the electronic communications or wider
sectors.

First and foremost, the EU is not performing badly in any segment of electronic
communications. Quite to the contrary, it excels in FTTH deployment and in 5G
standalone vis-a-vis US, as it is confirmed by the recent European Parliament Report!1,
and several EU Member States are in fact world leaders.

The EU also excels in the affordability and inclusion of broadband offers: the EU27 has
the lowest prices for Triple Play offers among all speed categories and prices for bundles
in all speed baskets are lower in the EU27 than in Japan, the USA, Norway, Iceland except
those of the UK which has been a full EU Member until 31 January 2020 and has not
materially changed the applicable legal framework.

When it comes to the investments by the biggest telcos in the EU vis-a-vis those made by
the biggest telcos in US (a strict oligopolistic market with poor wholesale access
regulation), the picture for Europe is positive and not the catastrophe painted by the
Commission’s WP (and claimed by the biggest incumbents for their lobbying purposes).
According to recent academic research!? that analysed the investments of the biggest
telcos in both sides of the Atlantic (i.e. the capital expenditure in proportion of revenue
for major European telcos and US telcos in percentage), US and European average capex
stood at the same level in 2012 at around 13% of revenue. In 2021 average European
capex rose to 16% of revenue and average US declined to below 12% of revenue. The
research shows that major EU telcos’ average investment is higher than that of US telcos,
confirming that competition drives investments. In fact, the research affirms that initial
profitability taken before infrastructure investment is comparable between US and EU
telcos. However, the profitability of US telcos after taking into account investments in
assets is higher. Lower levels of infrastructure investment in the US explain this extra
profitability of US telcos.

11

12

EPRS Report “A future-proof network for Europe: Full fibre and 5G: “Although international comparisons are
difficult to make due to different indicators, market contexts and regulatory environments, data comparing the
EU and the United States (US) seems to show that the EU is ahead in the deployment of full fibre networks (FTTP),
particularly when considering FTTH deployment... ” and “...in the use of full 5G (or 5G stand-alone) — which
ensures high reliability and low latency for industrial use cases — the EU currently outperforms North America”.
Available here.

“Big Telcos Aren’t Necessarily Better: A Case Study of EU versus US Market Concentration, March 2023 .The
Study compares the average investments of biggest telcos in EU with the average investments of biggest telcos in
US. Average Europe corresponds to the unweighted average for 6 companies: VVodafone, Telia, Orange, Deutsche
Telekom, Telefonica, and Telenor. Average US corresponds to the unweighted average for 4 companies: AT&T,
Verizon, Comcast, T-Mobile. Available here.
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Finally, when it comes to the financial performance of the EU telcos vis a vis the US telcos,
a recent study by Belgian National Regulatory Authority BIPT13 analyses the profitability
of a sample of publicly listed telecom operators. The study reveals that profit margins and
return on capital (ROC) have remained stable in the European telecom sector over the
past decade, with no noticeable gap or decrease. This has not had any negative impact on
the investments of the players which have been steadily contributed to the infrastructure
deployment, be it FTTH or 5G. ecta adds that many of the alternative operators it
represents systematically re-invest proportionally far more of their revenues than the
incumbents compared by the studies. In ecta’s view, the economic stability of the
companies and regulatory measures, rather than a concentration of the market into a few
providers should be the primary instruments to prevent any hostile takeovers by non-
European companies.

Incumbent telecom operators often function as annuitants, reaping consistent revenue
from their established infrastructure and customer base. In the absence of competitive
pressure, these incumbent operators typically exhibit a reluctance to invest in new
technologies or innovate, as their primary focus shifts to maximizing profits from existing
assets rather than seeking growth or improvements. Reduced competition diminishes the
impetus for these companies to enhance services, lower prices, or explore cutting-edge
advancements, as the lack of external threats allows them to maintain a status quo that is
financially favourable but technologically stagnant. Thus, competitive pressure is
essential to drive incumbent telecom operators towards continuous investment and
innovation, ensuring the dynamic evolution of the telecommunications sector.

The Commission’s WP, there is no explanation on why and how dismantling the
wholesale access regulation contained in the European Electronic Communications Code
(hereinafter “EECC”), would help to increase the investments by the telcos in Europe.
Furthermore, it is not clear to ecta what overall objectives the European Commission
wishes to pursue with its proposed dismantling. There is no empirical evidence to show
that a less competitive market with higher profitability levels for a few big telcos would
boost the investments by them. The research paper findings, mentioned in this section,
indicate the exact opposite. In addition, data on FTTH coverage by type of investor in
Europe show that not only are the investments on FTTH coverage led by challenger
operators and not by incumbents but also that ex-ante regulation has not prevented
incumbents from investing in the past ten years, allowing them to increase their share in
FTTH coverage from 21% in 2011 to 38% in 202314, The Commission failed to include
any reference or any minimum analysis of the needs and market trends of the B2B

13 Available here.

14 According to latest FTTH Council FTTB/H Market Panorama, published in March 2024 with data updated to
September 2023, 57% of the FTTB/H lines in Europe are deployed by the alternative operators, 38% by the
incumbent operators and 4% by municipalities/utilities, available here.
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n.

market, and as such, the assessment of the Commission’s WP on the market is partial and,
in consequence, the scenarios proposed may not be to the benefit of the entire sector, and
are likely to be detrimental to Europe’s competitiveness, since European business
customers’ needs - the needs of all the other sectors of the EU economy - will not be met.

In addition to the lack of any credible evidence contained in the Commission’s WP, ecta
considers that dismantling of the regulatory framework governing wholesale access is
not needed, because:

L.

1i.

1il.

iv.

It is already a self-extinguishing framework. According to the EECC, markets are
regulated only if there is a substantiated need to do so, namely when there is no
current effective and sustainable competition in the market concerned, in light of
National Regulatory Authority (hereinafter “NRA”) market analysis proceedings.

At present, the Commission’s list of markets susceptible to ex-ante regulation
comprises two markets?s, following a review process that reduced the relevant
markets from 18 (Commission’s 2003 Relevant Markets Recommendation) to 2
(Commission’s 2020 Relevant Markets Recommendation).

The NRAs continue to steadily deregulate the markets based on sound evidence of
the competitive conditions in the market. Taking political decisions at EU level
entails risks of ignoring market reality.

When NRAs identify that an operator holds Significant Market Power (hereinafter
“SMP”), there is a real need to proceed with regulation that addresses the specific
competition issue identified®. Dismantling of the existing EU regulatory
framework that is self-extinguishing does not only not make sense but also risks
causing significant harm to competition in those markets that are not yet ready for
deregulation, and eventually to the EU’s competitiveness. ecta rejects the notion
that deregulation should be imposed through a political decision without
considering the specific conditions of each national market using sound and
empirical evidence. Deregulation can occur where a properly conducted market
analysis justifies deregulation.

In this sense, the institutional setting provided by EU Regulatory Framework, when it
comes to the powers of the co-legislator, the Commission and BEREC, is a fundamental

15 Commission Recommendation (EU) 2020/2245 of 18 December 2020 on relevant product and service markets

within the electronic communications sector susceptible to ex ante regulation in accordance with Directive (EU)
2018/1972 of the European Parliament and of the Council establishing the European Electronic Communications

Code (notified under document C(2020) 8750) comprises: Market 1: Wholesale local access provided at a fixed
location, and Market 2: Wholesale dedicated capacity. Text available here.

16 A clear example of this is on the B2B market, where only a conjunction of wholesale access products will help

operators to cover the business customer’s needs.
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element of its functioning and should be preserved and respected. It should not be
changed to provide more power to the Commission.

o. When it comes to the Commission’s WP proposal of extending the EECC’s objectives by
adding further ones, such as industrial competitiveness and economic security, ecta
considers that such proposals should be firmly rejected. The EU is a Union that is proudly
based on the liberal market principles, putting the EU citizens’ welfare at the core of
policy objectives. ecta is deeply concerned that the industrial competitiveness and
economic security objectives, in addition to being at odds with the highly competitive
social market economy principles enshrined in the EU Treaties!” do not fit in a
framework that has delivered success by promoting competition as the natural engine of
investments, innovation and increase of consumer welfare. If these two policy objectives
proposed by the Commission’s WP are included in the electronic communications
regulatory framework, it is extremely likely that this would result in severe legal
uncertainty and lack of regulatory predictability, as well as lack of harmonization. When
it comes to the issue of sustainability, ecta deems it of crucial importance and in the
dedicated section on scenario 7, provides its constructive comments and proposals.
Having stated that, ecta underlines that sustainability is already fully enshrined in EU
Digital legislation. In fact, the European Digital Rights and Principles, recently adopted by
the Union, has its sixth pillar dedicated to “Promoting the sustainability of the digital
future”. Clearly, the declaration on European digital rights and principles promotes a
digital transition shaped by European values and to this end already provides that the
digital products and services, in order to avoid significant harm to the environment and
to promote a circular economy, should be designed, produced, used, repaired, recycled
and disposed of in a way that mitigates their negative impact on the environment and on
society and avoids premature obsolescence. Furthermore, sustainability is not
considered by the Digital Decade Program as a target8 to be achieved but linked to the
development of new technologies when providing that “ (....) the Union should leverage
the potential of the digital transformation, which is a key enabler for reaching the European

17 See EU Treaty Art.3 (ex. Article 2 TEU): “ 3. The Union shall establish an internal market. It shall work for the
sustainable development of Europe based on balanced economic growth and price stability, a highly competitive
social market economy, aiming at full employment and social progress, and a high level of protection and
improvement of the quality of the environment. It shall promote scientific and technological advance. It shall
combat social exclusion and discrimination, and shall promote social justice and protection, equality between
women and men, solidarity between generations and protection of the rights of the child. It shall promote
economic, social and territorial cohesion, and solidarity among Member States. It shall respect its rich cultural
and linguistic diversity and shall ensure that Europe's cultural heritage is safeguarded and enhanced.(ecta
emphasis added).

18 Article 4 of DECISION (EU) 2022/2481 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 14
December 2022 establishing the Digital Decade Policy Programme 2030.
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Green Deal objectives "1°. Including, thus, sustainability as an objective of the EECC would
not be in line with the spirit of the Digital Decade program.

p.- In light of those considerations, ecta believes that the EECC is and will remain the
appropriate mechanism to facilitate investments and stakeholders’ confidence in order
to achieve the 2030 Objectives and the focus of the institutional stakeholders should be
on the effective implementation of EECC rather than proposing structural changes to such
recently transposed appropriate instrument which yet has to demonstrate its full positive
outcome on the european Market.

2.2 What to improve to further enhance our authentic success story and
improve Europe’s competitiveness?

g. ecta firmly believes that the EECC overall, is a worthwhile legislative instrument for
ensuring the efficient and competitive functioning of electronic communication networks
and services markets and for reaching VHCN deployment, access and take up objectives.
The EU model based on deployment, promotion of competition, promotion of citizens’
interests, and the internal market has provided very good outcomes for EU businesses,
citizens and public administrations. When it comes to the state of transposition into
national law, it has advanced slowly. Many Member States have transposed the EECC very
late, and many still have to implement it in practice (secondary regulation, NRA decisions,
etc.). So, the EECC has yet to reach its full potential by being appropriately implemented
by the Member States.

r. That being stated, ecta considers that there still remain several important issues which
hamper the telecoms sector’s investment and innovation ability, as well as the financial
performance of companies, large and small.

s. ecta firmly believes that identifying genuine regulatory solutions, rather than pushing for
dismantling the EU pro-competitive framework will significantly enhance VHCN
investments, foster the internal market, technology adoption and improve operators'
financial performance. The focus should be on reducing costs and increasing synergies

19 Paragraph 6 of DECISION (EU) 2022/2481 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of
14 December 2022 establishing the Digital Decade Policy Programme 2030 provides that “In its communication
of 11 December 2019 entitled ‘The European Green Deal’, the Commission emphasized that the Union should
leverage the potential of the digital transformation, which is a key enabler for reaching the European Green Deal
objectives. The Union should promote and invest in the necessary digital transformation, as digital technologies
and new methods and processes are critical enablers for attaining the sustainability goals of the European Green
Deal, the Paris Agreement adopted under the United Nations Framework Convention on Climate Change (4), and
the United Nations’ Sustainable Development Goals in many different sectors. Digital technologies, such as
artificial intelligence, 5G, 6G, blockchain, cloud and edge computing, and the internet of things should accelerate
and maximise the impact of policies to deal with climate change and protect the environment, including through

sustainable lifecycles”.
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through a more harmonized EU internal market, all while maintaining healthy
competition.

t. ecta considers that the issues that are really hampering investments and VHCN
deployments in Europe, and from an Internal Market perspective, consist of:

i.  Highly heterogeneous mostly local permit procedures for VHCN network
deployment, often lacking transparency, requiring multiple (up to 7) different
permits for the same project, and having uncertain and uncoordinated timelines
and outcomes. These are a real issue for the deployment of gigabit networks and
profitability of the telecoms sector. They increase substantially the cost of VHCN
deployment and damage investors’ confidence by creating significant uncertainty
on the costs and the deployment timeline. The Gigabit Infrastructure Act20, which
has been published in the Official Journal on 8 May 2024, is aimed at overcoming
those issues, but ecta has serious doubts that provisions of the GIA will overcome
the issues regarding the costly network deployment. In fact, the carefully drafted
legislative proposal of the Commission has been substantially diluted during the
co-legislative procedure, unfortunately resulting in numerous exceptions that can
be adopted by the Member States including the possibility to deny access to civil
engineering infrastructure and by creating, once again a two speed Europe in the
application of the ‘tacit approval’ clause in the permit-granting process. Operators
in Member States where this clause will not be applied are at risk of being strongly
penalized with respect to those where this clause will be applied.

ii.  Absence of incentive policies for ensuring smooth and economically attractive
VHCN infrastructure adoption by EU citizens and businesses, fostering the actual
achievement of a successful copper to fibre transition without distorting
competition.

iii.  Spectrum allocation mechanisms used by some Member States as a cash cow for
increasing State revenues and sometimes creating non-competitive outcomes and
the need of ensuring a more balanced spectrum allocation between all operators
in each Member State, including the low band spectrum which is a key input
needed by each operator for indoor and rural area coverage.

u. ecta considers that some of the issues hampering EU competitiveness and sovereignty in
new technologies consist in the existence of highly concentrated cloud computing
markets, which in the absence of:

i. adequate pro-competitive regulatory measures,
ii.  specific incentives for using European services and
iii.  afully-fledged and adequate framework for supporting the EU start-ups.

iv.  Interoperability for cloud providers and for users

20 Available here.
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will mean that it will be very difficult for European cloud providers to scale up and
compete effectively with hyperscalers.

Finaly, trust between the telecom sector and all the other sectors of the economy is
essential to empower the entire European economy and unleash its innovative potential
in the digital realm, and hence to guarantee EU’s competitiveness. ecta calls therefore
on the Commission to communicate more positively about the European telecom
operators.

2.3 Effective solutions to selected issues

w. ecta proposes effective solutions to the above-mentioned issues, except the issue of

permit granting procedures in VHCN deployment, because the GIA has been recently
adopted and still has to be implemented. That being stated, VHCN deployment cost
reduction is a key issue for the investments and the profitability of the sector. Reducing
the excessive bureaucracy surrounding the network deployment procedures are a sine
qua non condition to increase the willingness to invest by the investors. Time will tell if
the GIA will be able, despite its serious shortcomings, to overcome the issues relating to
permit granting procedures and timeline issues. ecta calls on the Commission to carefully
monitor the situation and to intervene if needed.

ecta agrees with the Commission’s WP regarding the state of art and the issues relating
to the management of spectrum. ecta considers that for unleashing the full potential of
5G deployment and at the same time to further build on the internal market for telecoms,
as suggested by the Commission’s WP, a more harmonized management of the spectrum
is needed. In particular, ecta proposes that the Commission foresees the following
reforms for radio spectrum:

i.  Harmonized spectrum assignment procedures to ensure that in each Member
State maximum weight is given to the deployment commitments from participants
rather than ensuring the highest state income?..

ii.  Modification of the spectrum peer review process to ensure full transparency for
all involved stakeholders, including the operators, and an obligation of the
Member States’ competent authorities to participate to the peer review process.
Moreover, draft spectrum assignment measures should be subject to notification
to the Commission by the national competent authorities, enabling the
Commission to provide comments with the indication of EU best practice (a

21

The French Model, “le New Deal mobile”, available here, consisted in re-balancing the spectrum allocations of
all four French MNOs in very precious low bands, namely 900 MHz, 1800 MHz and 2100 MHz, and at the same
time, extending the rights of use of the spectrum by receiving their commitment to cover the most rural areas
(progress data available here). It constitutes a best practice that should be taken as reference in designing the
harmonized spectrum allocation policies by the Commission.

Page 13 of 77


https://www.arcep.fr/la-regulation/grands-dossiers-reseaux-mobiles/la-couverture-mobile-en-metropole/le-new-deal-mobile.html
https://www.arcep.fr/cartes-et-donnees/suivi-du-new-deal-mobile.html

o

ecta

system along the lines of Article 32 EECC). While Commission comments would
not be binding, this could be a useful tool on one hand to provide a more
harmonized indication to the Member States and on the other hand to keep the
existing balance of powers by making sure that the final decision belongs only to
the Member States’ competent authorities.

iii. ~Harmonized spectrum management with clear duration and renewal conditions
to be defined and made public well in advance (i.e. at least 5 years before their
expiry) and the effective availability and readiness to be used of the spectrum at
stake aimed at creating a well-balanced and competitive mobile market structure
by easing, inter alia, the spectrum deficit of the late entrants, including the low
band spectrum which is key for indoor coverage and coverage of the rural areas.

iv.  Pan-European assignment structure for satellite spectrum within the 2 GHz band
with wholesale access obligations for IoT service providers22 to allow European
leadership in the worldwide IoT market.

v.  Harmonized definition of electromagnetic emission limits through a review of the
Council Recommendation 1999/519/EC. The issue of different implementations
of Recommendation 1999/519/EC by Member States is a serious problem which
creates a two- speed Europe. In order to avoid discrimination between operators
in the Member States which apply stricter limits than those recommended and
those which apply the limits recommended, ecta proposes to change the
legislative instrument (by foreseeing a Regulation) to make sure that the internal
market is not distorted, and operators are not discriminated. In particular, the
Regulation should foresee to this purpose a range of values, and all Member States
should set the limits at least equal to the lower end of this range while the Member
States that prefer can also set the values at the higher end (and thus apply less
restrictive limits).

vi. Pan-European management of harmful frequency interference from third
countries to ensure timely and efficient solution for the interference problems.

vii.  Confirmation of the multilateral approach within CEPT to discuss on spectrum
harmonization decisions ahead of international negotiations.

y. ecta firmly believes that the mass adoption of VHCNs by consumers and businesses will
be the real positive game-changer for upgrading the financial performance of electronic
communications operators. For a quick VHCN infrastructure adoption, ecta proposes
the following actions:

i. Involvement of public authorities in conveying the 'end of copper' message
to increase awareness of its impending arrival.

22 Which is currently the only band under discussion by the EU institutions as the deadline of the current MSS rights
of use is approaching (2027).
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iv.

Stable wholesale copper access prices which will provide all parties with
regulatory and financial certainty.

Harmonized incentive measures for alternative operators’ migration from
copper to FTTH networks to ensure a level playing field vis-a-vis
incumbents (e.g. incentives such as free of charge one-off activation on fibre
and free of charge de-activation on copper.

Harmonized incentive schemes for the operators to ensure that the
customer gets an effectively ready to activate fibre line (e.g. building of the
last meters of infrastructure and fibre cable between the operators’ node
and the customer premise to be financed with state aid).

Alongside the SMP-based regulation, preserve symmetric regulation as
described in article 61.3 of the EECC, given that it contributes, to promote
a high level of investments in VHCN while avoiding inefficient economic
duplication and ensuring a high level of competition and affordable offers
for consumers.

z. For a timely adoption of new technologies such as cloud and edge computing, both

il

iil.

iv.

upstream and downstream of telecoms markets, accompanied by an increasing
sovereignty of the European providers, ecta proposes that the Commission:

To conduct a detailed analysis of where telecom and cloud are and will remain
distinct (e.g. civil engineering infrastructure, local access telecom networks),
where there are intersections (e.g. network management, IT services), and where
there is substitution (selected services and applications such as voice, messaging,
video, which, have been excluded from ex-ante telecom regulation years ago).

Strengthens pro-competitive regulatory measures for ensuring truly swift
portability of the data and services from one cloud provider to another (through
the mechanisms foreseen by the DMA or through an ad-hoc regulation, and not
through the revision of EECC).

Provides incentives, through public procurement (in short, a “Buy European tech
Act”) for cloud services and companies that create value and jobs in Europe and
comply with the highest standards in terms of data protection, reversibility,
interoperability, energy efficiency and environmental transparency.

Introduce policy actions to mitigate the risks of transfer, collection, management
and storage of sensitive data outside the EU, especially in the case of cloud services
providers controlled outside the EU and subject to foreign specific national
security regulations.

Enforce transparent, fair, and non-discriminatory software license conditions,
while promoting the generalization of the “bring your own license” principle. This
entails prohibiting lock-in clauses.

aa. Finally, ecta recognizes that today more than ever we need to address the ongoing climate

change. The Commission’s ambitious targets defined first in the EU Green Deal and then
with the Fit for 55 package, which respectively aim at achieving zero net GHG emissions
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by 2050 and reducing emissions by 55% by 2030, go exactly in this direction. The
electronic communications networks and electronic communications services already
serve as crucial components in advancing these goals, and their significance will only
amplify as they contribute to aiding other sectors of the economy in mitigating their
carbon emissions. ecta therefore appreciates the references of the Commission in the
WP to the sustainability and the related proposals, but ecta kindly invites the
Commission to go further and:

L.

1i.

1il.

iv.

Promote and incentivize the integration of environmental characteristics into
product design with a view to improving the product’s environmental
performance throughout its life cycle.

Design more sustainable digital services to extend the lifespan of terminals and
promote an environmental sobriety approach in line with international
environmental objectives.

Decrease the mobilized IT resources, optimize data traffic, and minimize the
pressure on digital infrastructures.

To foresee and encourage measures and adoption of the practices such as: i)
Generalisation of efficient codecs, ii) Data saving mode by default, iii) 30 frames
per second (instead of 60), iv) No high dynamic range, and v) Video definition
adapted to screen sizes (i.e., no 4K on smartphones).

Page 16 of 77



3

o

ecta

Introduction

ecta, the european competitive telecommunications association, welcomes the
opportunity to provide feedback on the consultation launched on 24 February 2023 on
European Commission’s White Paper “How to Master Europe’s Digital Infrastructure
Needs?” (hereinafter “The White Paper” or “The Commission’s WP”).

ecta represents those alternative operators who, relying on the pro-competitive EU legal
framework that has created a free market for electronic communications, have helped
overcome national monopolies to give EU citizens, businesses and public administrations
quality and choice at affordable prices. ecta represents at large those operators who are
driving the development of an accessible Gigabit society, who represent significant
investments in fixed, mobile, and fixed wireless access networks that qualify as Very High
Capacity Networks (hereinafter “VHCN”) and who demonstrate unique innovation
capabilities.

ecta believes that the Commission’s initiative constitutes an excellent occasion for the
whole sector to engage in an honest reflection on the state of art of the electronic
communications sector and on the outcomes of the policy decisions undertaken more
than 25 years ago which correctly put at the core of European electronic communications
policy the fair competition and consumer welfare enshrined in the constituting pillars of
the European Union?3. Itis also an opportunity to collectively build a clear vision for the
future of the sector, underpinned by European values.

ecta considers this consultation a unique opportunity to create clarity, once and for all,
on the relation between the political objectives of the European Union through the Digital
Compass 2030 and core principles such as the promotion of competition and end-users’
welfare, which are enshrined in the EU Treaties and in the European Electronic
Communications Code (EECC) which hereinafter ecta will refer to as “the EU Model”.

Reflection, on the past, present and future of the sector, its role in overall European
competitiveness, and an engaging vision for all players, to the extent that it is evidence-

23

See the EU Treaty Preamble: “RECOGNISING that the removal of existing obstacles calls for concerted action
in order to guarantee steady expansion, balanced trade and fair competition,”; Title VII Comon Rules on
Competition, Taxation and Approximation of Laws. To be inserted the consumer part and EU Treaty Art.3 (ex.
Article 2 TEU): “3. The Union shall establish an internal market. It shall work for the sustainable development of
Europe based on balanced economic growth and price stability, a highly competitive social market economy,
aiming at full employment and social progress, and a high level of protection and improvement of the quality of the
environment. It shall promote scientific and technological advance. It shall combat social exclusion and
discrimination, and shall promote social justice and protection, equality between women and men, solidarity between
generations and protection of the rights of the child. It shall promote economic, social and territorial cohesion, and
solidarity among Member States. It shall respect its rich cultural and linguistic diversity and shall ensure that
Europe's cultural heritage is safeguarded and enhanced. (ecta emphasis added).
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based and not politicized, will enable all stakeholders to appropriately assess what are
the strengths and what are issues regarding the current picture and if any structural
changes are truly necessary, including the lifting of wholesale access regulation, put
forward by a part of the sector (substantially by the incumbent operators and their
associations together with their numerous consultants). Furthermore, it will facilitate the
identification of issues (if any) that can hamper the political objectives that EU has
decided to set with respect to the digitalization efforts by 2030 and the formulation of the
possible solutions that help overcoming those issues.

ecta shows in section 4 of this response, in paragraphs 10 to 59, on the basis of sound
data and evidence that the EU Model has enabled healthy and balanced progress by EU
Member States, even though with different speeds, where VHCN deployment has been
accompanied by innovative, diverse, affordable, and inclusive VHCN offers for EU citizens
and businesses. The apocalyptic picture painted by part of the sector for their lobbying
interest and unfortunately emphasized by the White Paper, appears unproven by the
facts. It is aimed at pushing toward a market characterized by tight oligopolies in the
European electronic communications sector which on a forward-looking basis, would be
concentrated in the hands of very few players. This structure derives from the (false)
hope that so called European Champions will then invest heavily in full gigabit
connectivity and will transform into being able to compete successfully with the
Hyperscalers on the different services they offer. ecta, in paragraphs 49 to 59 describes
the adverse and irreversible grave effects that some of the Commission’s WP proposals,
namely scenario 5, bullet point 2 of a charge to wholesale access policy, through the lines
proposed by the Commission, would have on the EU electronic communications market,
on EU citizens and on EU businesses.

In light of those facts and evidence, ecta fundamentally challenges, in section 5 of this
response, from paragraph 60 to 97 some of the considerations and associated proposals
included in the White Paper, especially under “Pillar II: Completing the EU Digital Single
market”. These include, in particular:

i) broadening the scope of the current regulatory framework due to network
cloudification and virtualization to include cloud and edge networks and services,
even if they are not included currently in the scope of the EECC?*.

ii) incorporating in the policy framework, in addition to the existing core objectives
(promoting connectivity, promoting competition -both at infrastructure as well as

24

To such purpose, as correctly stated by BEREC in its Draft Report on cloud and edge services, today some of the
cloud services, are already in the scope of the EECC. In fact, some cloud services fall also under the definition of
article 2 of the EECC and, thus, are at the same time ECN/S. Consequently, these particular services need to
comply with the electronic communications regulatory framework. Some examples include Communications as a
Service - CaaS (real-time interaction and collaboration); Network as a Service — NaaS - (transport connectivity
and related network capabilities); Email as a Service — EaaS (email service including related support services such
as storing, receiving, transmitting, backing up and restoring email)”.
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at services level, contributing to the development of the internal market and
promoting end-user benefits), new and wider dimensions such as sustainability,
industrial competitiveness, and economic security.

iii) promoting a change to wholesale access policy in view of full fibre environment,
by proposing a European wholesale access product and recommending no
markets for presumptive ex ante regulation while maintaining a safety net for
NRAs to keep regulation if the “3 Criteria Test” is met (reverse burden of proof).
In the alternative, the commission proposes that only markets for civil
infrastructure might be considered for ex ante regulation (as the most persistent
bottleneck), combined with the implementation of lighter access regulation (no
price regulation or pricing flexibility) along the lines of the recently adopted
Gigabit Recommendation.

8. ecta, at the same time, notes and appreciates that there are some positive proposals in
the White Paper, which can contribute to the achievement of Digital 2030 connectivity
objectives. In section 6, in paragraphs 98 to 152, ecta analyses them and proposes several
additional policy actions or alternatives where it does not agree with some specific details
and proposals, with the final objective of increasing their effectiveness. Those proposals
include:

i) the proposals regarding measures to accelerate copper switch-off (such as a target
in 2030, aligned to the Digital Decade target for Gigabit connectivity, and support
for copper-fibre switch-over from 2028).

ii) amore integrated governance at Union level for spectrum that would allow, where
necessary, for greater harmonisation of spectrum authorisation processes and,

iii) the proposals on sustainability whereby it is proposed the facilitation of greening
of digital networks and a more efficient use of networks (codecs) throughout the
Union territory.

9. Section 7 comprises the conclusions by ecta and an invitation to all EU institutions to

preserve the EU core values and principles which are an authentic point of strength for
our Union, instead of getting rid of them.

4 ecta key considerations

4.1 TRENDS AND CHALLENGES IN THE DIGITAL INFRASTUCTURE SECTOR
4.1.1 The European model and the state of play

10. First and foremost, ecta would like to emphasize the positive outcome of the electronic
communications regulatory framework in Europe for the whole of the EU society and
economy, in terms of investment in infrastructure deployment, innovation, affordability,
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and inclusiveness of the retail offers which are available on the deployed infrastructure.
ecta would like to congratulate all European Institutions, for their contribution to the
success of the pro-competitive and pro-consumer EU regulatory framework which has
been the core element that positively distinguishes Europe from the rest of the world.

11. Today the electronic communications networks worldwide are evolving from copper
based legacy networks towards high performance, reliable and greener very high
capacity networks. According to mid-2022 data released by the OECD25, the most
advanced countries in terms of fibre adoption include numerous EU Member States (such
as Spain, Sweden, Lithuania, Latvia, Portugal, Finland, Luxembourg, France, Slovenia,
Denmark, Estonia, Slovak Republic, Poland, Hungary) and EEA countries which apply the
EU framework (Iceland, Norway). Equally, other EU member states are among the OECD
countries with the lowest fibre adoption, such as Greece, Belgium, Austria and Germany.
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Figure 1: OECD data on percentage of fibre, DSL and cable subscriptions in total fixed broadband, June 2022 (fibre
subscriptions include FTTH, FTTP and FTTB while exclude FTTC and FTTN)

12. When it comes to fibre deployment, the situation in Europe, according to the data
available from the last DESI Report26, shows a similar state of the art, even though with
some slight differences. It should be noted that full fibre coverage varies among the EU-
27, with 14 Member States already exceeding 70 % coverage and 22 Member States
exceeding 50 %.

2 Available here

% Available here.
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Fibre to the Premises (FTTP) coverage, Total
DESI period: 2023 (data from 2022)

% of households

Figure 2: Fibre to the premises (FTTP), Total. Source: DESI period: 2023 (data from 2022)

13. In fact, the same Member States that show the lowest fibre adoption are mostly the ones
that have the lowest fibre deployment. Among the biggest Member States, Germany has
extremely poor FTTH coverage (only 19,32% of Households are covered by a FTTH
network). Unlike other member states, Germany still remains a market where the
incumbent’s copper network is the predominant infrastructure notably as a consequence
of EU Commission's approval of DT's VDSL, Vectoring, NearShore approach. The low
FTTH coverage in Germany can thus be attributed to a serious competitive deficit due to
the poor implementation of the EU Regulatory Framework and has an important weight
in the statistics related to the European Union (German population is 19% in terms total
EU population). The low German coverage skews the European average downwards to
56.5%.
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Fibre to the Premises (FTTP) coverage, Total
DESI period: 2023 (data from 2022)
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Figure 3: Fibre to the premises (FTTP), Total versus Germany. Source: DESI period: 2023 (data from 2022)

14. By examining jointly, the figures on coverage and adoption, it is clear that the EU Member

15.

States, while being subject to the same EU regulatory framework, have had very different
departure points for VHCN. Today most of them are in a very advanced state in terms of
VHCN deployment while some others are lagging behind. As stated in the previous
paragraph with the striking example of Germany, the extent of competition also differs
considerably between Member States. In ecta’s opinion, the Member States have had
structural differences, for example: i) different market contexts - some had alternative
infrastructures to the telecoms infrastructure of the ex-monopolist operator (e.g., cable
network) which constituted the competitive pressure for the deployment, and some did
not. This had a huge impact on the evolution of infrastructure- based competition; ii)
different orographic conditions (mountains, lakes, number, and intensity of urban areas
versus rural areas and population density per specific area). Those are crucial in taking
decisions and consequently on the existence of infrastructure-based competition in a
Member State); iii) different socio-cultural and economic-financial patterns that are key
in fibre adoption by the consumers and businesses.

The objective reality is a diversified picture which shows differences in terms of where
VHC networks are deployed and the extent to which they are effectively used in Europe.
This picture, more than 20 years after the introduction of the EU Regulatory Framework
presents (naturally) as many path dependencies as the number of EU Member States. In
this context, the National Regulatory Authorities (hereinafter “NRAs”) have taken into
utmost consideration their national circumstances and the specific features of their
national market when taking their decisions. Thanks to this long and rich experience, they
have acquired a high level of expertise and know-how which can hardly be matched by
anyone else outside of their Member State. This has been possible, inter alia, thanks to

Page 22 of 77



o

ecta

16.

17.

18.

19.

the European Regulatory Framework, which has ensured and preserved over time the
appropriate discretionary power of the NRAs to define markets and determine the
necessity and extent of ex-ante wholesale market regulation.

Despite different deployment and take up levels among Member States, looking at this
overall picture on fibre deployment and VHCN adoption, it is neither appropriate nor fair
to say that Europe is doing worse than OECD countries outside Europe. Fact is that many
EU Member States and EEA countries, including several with less favourable orographic
conditions (mountains, lakes, large rural areas and low population density per specific
area) are word-wide leaders in both deployment and adoption of VHCN and advanced 5G.

Given that the goals of the 2030 digital decade could not be achieved without the effective
adoption of VHCN, the current state of market development in Europe appears to be a
best practice compared to the United States of America (hereafter "US") and Canada
(countries with little or very limited wholesale access regulation?’), when considering
together adoption and affordability.

In fact, the European Model, based on the EU electronic communications regulatory
framework, provides not only the VHCN coverage by means of competition on the merits,
but ensures, at the same time, inclusiveness through high quality, diversified and
affordable VHCN offers in most EU Member States. It can be noted in this context that the
recent European Commission Study on the Fixed and Mobile BB prices in the EU,
published in April 202428 when comparing the EU with selected non-EU countries,
clearly states that “Prices for all converged bundles are lower in the EU27 compared to
the USA, Norway, Iceland, Japan, South Korea, apart from the UK, which consistently
shows lower prices in eight out of nine usage baskets. The EU27 shows similar price
patterns with the UK for three of the converged bundles. The USA, Norway and Japan
exhibit significantly higher prices than the rest of the countries among converged bundles.
(ecta emphasis added).

When it comes to network deployment, the European Parliament Research Service
Report (hereinafter the “EPRS Report” or “EPRS”) “A future-proof network for the EU: Full

27

28

ecta while believing that it is very difficult to make international comparisons, in order to reply to the comparison
made by the WP, refers in this response, only to the US and Canada as those are the only international peers that
can be considered both as “like-minded”, show similar socio-economic, economic-financial patterns and at the
same time the similar diversity patterns when it comes to the geographic and orographic conditions (mountains,
lakes, number and intensity of urban areas versus rural areas and population density per specific area) in terms of
a continental overview. In fact, Japan and South Korea cannot be considered as comparable peers. They are both
much smaller than the EU area, they are both characterized by a population mostly concentrated in cities living in
huge apartment blocks (far larger than in Europe) In Japan, fibre is deployed on poles due to the ease of repairing
after earthquakes and both Japan and South Korea are national states rather than a Union of different states.

Auvailable here
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fibre and 5G"??, published in May 2024, by referring to the latest report of the US Federal
Communications Commission (FCC) issued in 2021, states: “although international
comparisons are difficult to make due to different indicators, market contexts and regulatory
environments, data comparing the EU and the United States (US) seems to show that the EU
is ahead in the deployment of full fibre networks (FTTP), particularly when
considering FTTH deployment, but still behind in overall basic 5G coverage”. The EPRS
also underlines: “The State of Digital Communications 2024 report, published by the
European Telecommunications Networks Operators’ Association (ETNO), forecasts that by
the end of 2023, FTTH coverage (excluding FTTB) will have reached 63.4 % of the EU and 47.2
% of the US population ...” and, also states: “ Additionally, in the use of full 5G (or 5G stand-
alone) - which ensures high reliability and low latency for industrial use cases — the EU
currently outperforms North America. (ecta emphasis added).

! . Gigabit-capable and FTTH population coverage, China, Europe, Japan, South Korea
and the USA, 2013-2023f
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Figure 4: NGA and FTTH population coverage, international comparison 2013-2023 forecast. Source: Analysys Mason
Report on the State of Digital Communications 2024, prepared for ETNO.

20. This is very meaningful because the US has been indicated as an example, on account of
the high retail prices which provide the operators with higher revenues and profits for
their shareholders, as the ideal market context for investments in infrastructure.

29 Available here
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21.

22.

However, in light of the recent data and evidence, partly provided by the incumbents’
association ETNO, clearly the pro-competitive European market outperforms the US in
both FTTH and 5G standalone.

By looking at the data issued by ETNO, it further appears that Europe owes its lead over
the United States in FTTH to the competitive forces in the European market. In fact, the
cumulative per capita investment in Europe in FTTH networks by alternative operators
is higher than that of incumbent operators.

Cumulative FTTH capex per capita, ETNO and others, 2015-2023f
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Figure 5: Cumulative FTTH CAPEX per capita, ETNO and others 2013-2023forecast. Source: Analysys Mason Report
on the State of Digital Communications 2024, prepared for ETNO.

When it comes to the to the financial performance of the operators on both sides of the
Atlantic and their investments, ecta would like to take a closer look at those issues by
starting to put under a magnifying glass a specific EU Member State, France3? and
analysing the trend of fixed, mobile and spectrum investments over a sufficiently long
observation period (i.e. 2007 to 2022) and thereafter by looking at the investment and
the financial performance of the biggest US operators and their EU peers.

30

France has been selected as an indicative example for reasons: i) the completeness and precision of the time series
provided by French NRA, ARCEP and ii) the excellent FTTH and 5G deployment performance observed in
France. In ecta’s opinion, this is mainly due to the appropriate strategy adopted by the French government in
close co-operation with ARCEP, and the detailed regulatory measures (asymmetric and symmetric ex-ante
regulation) adopted by ARCEP to ensure a pro-competitive market context formed by four fixed & mobile
convergent operators with quite homogeneously distributed market shares, and a large number of specialised local
wholesale operators, a large number of B2B focused operators, etc.
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Figure 7: Fixed, mobile and spectrum investments breakdown in France,2007-2022. Source: ARCEP data.

23. As shown by figures 6 and 7, above, a highly competitive market such as France, has
recorded significant growth of the investments by all operators and the investments in
fibre networks deployment are significantly more CAPEX intensive than in Mobile (4G
and 5G). This contradicts the thesis of those who call for a tight oligopolistic market
structure in the EU. In fact, the French NRA chair is of the same opinion. She recently
declared that: “Enrico Letta supported telecommunications market deregulation in his high-
level report on the single market. In his view, telecom operators’ low margins impede them
from investing in new-generation telecom infrastructures. On the contrary, based on their
annual financial results, French operators have been able to address investment challenges”.
The ARCEP chair added that: “the current EU telecommunications framework is not
deregulating to incentivise consolidation, as the current framework already allows cross-
border consolidation, ...The fact that French telecom operators Orange, lliad, and Altice are
operating in other EU countries shows that cross-border operations are possible, without the
need for deregulation31”,

31 Available here
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27.

Europe, since a long time (and correctly) has made the choice of structurally investing in
future proof and sustainable FTTH networks, rather than focusing on other and less
future proof technologies (such as chosen by T-Mobile, the US branch of German
incumbent Deutsche Telekom).

As is known, stock markets express, by attributing greater value to some stocks over
others, a clear preference for investments with shorter return on investment with respect
to the ones with longer ones. This is particularly true for the investments in FTTH
networks which are by definition an investment with longer term return on investment.
It is not a coincidence that those investments are preferred by the pension funds.
Companies quoted on the stock market that massively invest in the FTTH network have
seen their stock prices go down.

Factual demonstration of this well-known trend, is the public announcement of Thomas
Reynaud, the Chief Executive Officer of Iliad Group, the late entrant that successfully
became in a short time frame the sixth biggest European operator and ecta member
active in France, Italy and Poland, on 31 July 2021 about the decision of the Group to exit
the stock market: “Iliad has entered into an ambitious cycle of transformation and
investment-cycle without precedent that will unfold over the next decade. We are
preparing the future but that heavy investment cycle does not match market
expectations. Equity investors in telecoms stocks want significantly short term cash
generation. We have a long term vision for the industry because we know that’s the
key to success. We are a company that is not afraid to invest, recruit and grow. Our
desire is to speed up our efforts in 5G, fibre, the B2B market and the cloud business”.

To such purpose, it is important to observe the stock market trends of the three main
companies operating in the oligopolistic US electronic communications networks
market32, The first two companies, AT&T and Verizon have invested in fibre networks
while the third one, Deutsche Telekom controlled T-Mobile has structurally opted for a
“Capital Light33” strategy while recognising the importance of fibre for T-Mobile on the
long term (by deploying 5G network in US, as shown in figure 8 below)3.

32

33

34

Figure 9 shows the comparison of Verizon, AT&T and T-Mobile stock trends in years in NY Stock Exchange.
Available here

As can been noted in the below figure 8, the table I1.A.9 of FCC Form 477 in relation to the US operators’
deployment data related to the residential customers, census 2020, T-Mobile did not deploy any fixed technology
and relies exclusively on its 5G mobile network deployment to offer at the retail markets BB services based on
fixed wireless access technology. As of today, T-Mobile continues to not have any fibre deployment in the US.
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Figure 8: Technology Composition of Provider Footprint for Residential Fixed Services in the

US (Dec.31, 2021). Source: FCC Report 2022.

Conversely, the other companies part of the oligopoly, AT&T and Verizon, have respectively had as of 31 Dec
2021, 37% and 28% of FTTH footprint, see the page 19 of FCC Annual Communications Market View Report,

30 December 2022, available here.
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Figure 9: Comparison of AT&T, Verizon and T-Mobile Stock Value trends 2020-2024, ecta
elaboration on NYSE data.

As can been seen from Figure 9, the stock value of the US companies that invested in fibre
deployment exhibit a negative trend while the stock value of the T-Mobile that did not
invest in FTTH exhibit continuous growth for shareholders.

In Europe, where the strategic choice consists of promoting FTTH deployment, as of end
2023, we have many European Member States showing impressive FTTH coverage
figures and overall, a higher FTTH deployment than the one registered in the US.

Fortunately, today the bulk of investments in FTTH in most of the EU Member States has
already been completed (only 5 Member States - Czechia, Austria, Greece, Germany, and
Belgium - out of 27 Member States, present FTTH coverage values below 50%).

In most Member States, publicly traded companies involved in deploying Fiber-to-the-
Home networks may anticipate a stabilization or increase in their stock value once the
significant investment in FTTH infrastructure has been completed. Networks are
expected to last beyond a single generation (given the passive nature of FTTH network
and the comparatively low ongoing maintenance costs associated with equipment
updates). This suggests that the focus should now shift towards reaping the rewards of
these long-term investments by enhancing the widespread adoption of FTTH networks
in both wholesale and retail markets rather than asking for deregulation for the sake of
increasing market concentration.
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Indeed, a recent research paper3> discards the thesis according to which more scale in
telecoms market would bring more profitability for the bigger companies and would
therefore result in more investment.

The Study compares the average investments of biggest telcos in EU with the average
investments of biggest telcos in US with most interesting results.

The Study shows that US and European average capex stood at the same level in 2012 at
around 13% of revenue. In 2021, average European capex rose to 16% of revenue and
average US declined to below 12% of revenue. In fact, the Study affirms that initial
profitability taken before infrastructure investment is comparable between US and EU
telcos. However, the profitability of US telcos after taking into account investments in
assets is higher. Lower levels of infrastructure investment in the US explains this extra
profitability of US telcos.

It goes without saying that in the less concentrated and more competitive EU market,
allegedly in a bad state of health, the biggest six incumbents, starting in 2012 from the
same point of the biggest four US incumbents, not only have had an average capital
expenditure increasing in time, but their average capital expenditure showed constantly
higher values in time.

35

“Big Telcos Aren’t Necessarily Better: A Case Study of EU versus US Market Concentration, March 2023”.
Available here.
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Figure 10: Capital expenditure in proportion of revenue for major European telcos (in blue) and US telcos (in red) in
percentage. Average Europe is represented by the wide blue line and corresponds to the unweighted average for 6
companies: Vodafone, Telia, Orange, Deutsche Telekom, Telefonica and Telenor. Average US is represented by the wide
red line and corresponds to the unweighted average for 4 companies: AT&T, Verizon, Comcast, T-Mobile.

36. But there is something more: when it comes to the financial performance of the EU telcos

vis a vis the US telcos, a recent Study by Belgian NRA, BIPT3¢ analyses the profitability of
a sample of publicly listed telecom operators. The Study also reveals that profit margins
and return on capital (ROC) have remained stable in the European telecom sector over
the past decade, with no noticeable a gap or decrease. ecta adds that many of the
challenger operators it represents systematically re-invest proportionally far more of
their revenues than the incumbents mainly compared by the studies.

37. In other words, the existing regulatory regime hasn't had any negative impact on

investments of the EU telecom operators which have steadily contributed to
infrastructure deployment, be it FTTH or 5G.

38. When it comes to the EU status quaestionis with respect to the EU Digital Decade 2030

objectives, there are no doubts: the extremely ambitious connectivity objectives set by
the European Union and the lessons learned during the Covid-19 pandemic on the crucial
role of reliable, performing and ubiquitous VHCNs for European citizens, businesses and
the economy, compel the telecoms sector to further increase the pace of VHCN
deployment. The studies performed or commissioned by public institutions such as the

36

Auvailable here.
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39.

European Commission3’, indicate that the European connectivity targets will be reached
through private funding plus public funding from the EU and Member States’ national
funds. The latter will be needed to support Gigabit-capable connectivity, especially in
rural areas.

However, ecta clearly notes that the investment needs which were estimated during
previous years® (superior to 500 billion Euros in 2016), have been progressively and
significantly reduced in time to 174 billion Euros, as shown in figurel5. Furthermore, as
shown in the figure 11, the EU appears to well on track with respect to the defined
deadlines, considering that we are not at the halfway point from the deadline of 2030.
ecta also believes that if there is a risk of not achieving 2030 targets, this is related to a
few specific Member States only. Therefore, ecta suggests that the Commission should
look at tailored solutions to address the specificissues in those MSs rather than proposing
a one-size-fits-all approach impacting also MSs that are well on track and have a
regulatory model that is delivering very good outcomes.

TN TR

Investments needs to achieve the connectivity targets:

» 2016 EU study by Analysys Mason: “Costing the new
potential connectivity needs “:€502 billion;

> 2016 ETNO - BCG report: €660 billion.

2016 weareontrack! 2030
@ @ @

2023

Investments needs to achieve the connectivity targets:
» EU press release 27 September 2023 First report on the
State of the Digital Decade: €200 billion;
»  WIK study: €174 billion:
» €114 billion for FTTH;
€335 billion for full 5G;
+ €26 hillion for main transport paths.

Figure 11: ecta elaboration - investment needs in time in different studies’ estimations, €Cta elaboration.

37

38

The WIK Study published in July 2023 “Investment and funding needs for the Digital Decade targets”, available
here.

See here the Analysis Mason study Commissioned by the DG Connect in 2016, which estimated that €360 billion is
needed to bring fibre-to-the-premises broadband to all European households, €200 billion in 5G radio access networks

and €100 billion for low-latency proximity data centres.
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Figure 12 : 2030 Digital Objectives timeline and investment estimates’ evolution by Reference Study,
ecta elaboration.

40. The good outcome has been mostly achieved thanks to private investments coming from

41.

the operators which in turn has been possible thanks to virtuous competition dynamics
that have been enabled by the EU Regulatory Framework. When it comes to the
investment need not addressed by private investments, the EPRS report states that: “The
EU has made just over €23 billion in grants available to support progress towards the 2030
connectivity targets (Gigabit and 5G coverage) under EU programmes for the 2021-2027
programming period”. The WIK study underlines that EU funds for investment in
connectivity are unlikely to fully address the connectivity gap and will need to be
supplemented by national and regional funds for connectivity as well (i.e. the study has
not included such funds in its calculations). ecta in this regard notes that the European
Recovery and Resilience Programme (ERRP), worth 672.5 billion Euros, provides that
each MS dedicates at least 20% of expenditure to the digital area, which alone amounts
circa to 135 billion Euros. ecta therefore expects the state aid grants to become
increasingly important and disseminated across Member States in time, as a result of the
combination of VHCN connectivity needs and the availability of significant ERRP funds.

In relation to the other equally relevant indicators such as FTTH infrastructure
adoption/take up, already mentioned in paragraph 11 and figure 1, in an international
comparison perspective, ecta emphasizes that Europe can do much better with respect
to the current state of the art. Even the best in class Member State, France, shows a
significant gap between the FTTH coverage and FTTH take up rates (i.e. 39.94% FTTH
take up while the FTTH coverage is 73. 25% in terms of households.
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Figure 13:FTTH coverage versus FTTH take up in 2023 in Europe. Source: DESI Report.

A higher take up of FTTH networks would have significant positive effects on the
profitability of all operators - not just of the biggest incumbents - also if coupled with
copper switch off, since it would allow huge cost savings by switching off the legacy
networks and in addition it would enable the monetization of the investment on new
network infrastructure. This would also have a boosting effect on attracting investors
(which is an objective mentioned both by the Commission’s WP and by the High-Level
Report of ex-Italian Prime Minister Enrico Letta of April 2024 on “Much more than a
market (hereinafter “the Letta Report”).

Another very relevant indicator regarding the EU State of art on the electronic
communications sector is the infrastructure deployment capacity and the timeliness and
efficiency of obtaining the permits for deployment. This has a fundamental role in
increasing deployment capacity but also to increase the investments’ certainty and
therefore attracting the investors. Today, EU VHCN deployment, despite the Broadband
Cost Reduction Directive which was adopted in 2014, due to its different transposition by
the Member States, is negatively impacted by highly heterogeneous and mostly local
permit procedures for VHCN and gigabit network deployment, often lacking
transparency, requiring multiple different permits for the same project, and having
uncertain and uncoordinated timelines and outcomes. This is a real issue for the
deployment of gigabit networks and profitability of the telecoms sector. Figures 14 and
15 below, shows, just as a sample, the permit procedures and the relevant issues
hampering not only their release times but also their effective release in Italy. This is
situation is common to many of the EU Member States.
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Figure 15: the Italian example, situation as of Feb 2021, for mobile radio network build. Source:
ASSTEL, Permit granting regulations in Italy and related timings to obtain the permits, available
here

44. ecta notes that the recent adoption of Gigabit Infrastructure Act (GIA), which was aimed
at overcoming those relevant issues, is yet to show its beneficial effects. Unfortunately,
the changes made to the GIA during the co-legislative process, such as allowing several
exceptions to the application of key provisions by the Member States, including
exceptions to the requirement to provide access to civil engineering infrastructure and
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on the principle of tacit approval3® have significantly diluted its potential to facilitate
VHCN infrastructure deployment.

Finally, ecta regrets that the overall picture that is painted by the Commission’s WP, in
terms of Europe’s poor performance in connectivity, in terms of VHCN deployment, take
up, telecom sector’s investment capacity as a result of poor revenues and profits, is not
proven by the facts*® and the Commission’s WP completely fails to build a unequivocal
relation between the alleged poor performance and the need for a structural change in
the EU regulatory framework. Painting this kind catastrophist picture, more importantly,
harms the trust that the investors have in the electronic communications sector and
harms the potential for building the necessary trustful collaboration with other sectors,
including inter alia, automotive, big industry and energy.

For many years, ecta has insisted to improve the contestability for Business to Business
markets and advocated for focus not only on the consumer mass market but also on
enabling business users across all industries and sectors, from start-ups to established
conglomerates.

%9 The legal mechanism that ensures the legal certainty in permit granting. It foresees that once the permit request has

been submitted by the operators to the authorities and a certain time passed without any response by those
authorities, the permit request is authorised on the basis of absence of denial.

40 The European incumbent operators’ financial results indicate rather a significant positive trend. For instance,

Deutsche Telekom in 2023, on its domestic market, recorded positive trends in all areas: total revenue rose by 2.8
percent in 2023 to 25.2 billion euros. The increase in adjusted EBITDA AL was even more substantial at 4.1
percent, rising to 10.2 billion euros. In organic terms, revenue grew by 2.1 percent and adjusted EBITDA AL by
3.0 percent. DT increased earnings for 29 consecutive quarters, and for 24 consecutive quarters in Europe. (DT
CEO Speech to financial investors press conference on Feb 2024, available here). Orange, in 2023, in its domestic
market has achieved an acceleration of EBITDAaL growth to 1.3% and organic cash flow to 3.66 billion euros.
Conversely, when the incumbent exhibits a poor financial performance, the reason is not the ex-ante regulation
but either an unsustainable debt level (see, for instance, the case of Italian incumbent TIM, FY 23 Results available
here, often resulting from poor M&A Decisions. For reference, TIM is an exceptional case. Its situation follows
decades of systematic siphoning away of funds and assets as a result of successive take-overs. Its track record also
includes failed M&A, expansion and subsequent withdrawal from markets, etc.
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Treacy and Fred Wiersema

47. Overall, there is a serious concern that the Commission’s WP’s negative characterisation
of the telecom sector will diminish investor appetite and, worse still, undermine the
necessary trust businesses from all sectors should have in the telecom sector
allowing a strategic alignment on customer intimacy*! so much needed for the
emergence of new business models and to release the innovation potential of all the
sectors of the European economy, hence, to guarantee Europe’s competitiveness.

48. ecta would like to emphasize that the EU should not dictate business models and should
not select large companies that are expected to dominate the electronic communications
or wider sectors.

4.1.2 The consequences of adopting wrong decisions and the need of a
full impact assessment prior to decisions

49. ecta understands that it is natural for the biggest telcos to push for deregulation of the
electronic communications markets in Europe. That being stated, ecta at the same time

41 The Discipline of Market Leaders: Choose Your Customers, Narrow Your Focus, Dominate Your Market by
Michael Treacy and Fred Wiersema, January 10 1997 or in a shorter article from Harvard Business Review,
Customer Intimacy and Other Value Disciplines, by Michael Treacy and Fred Wiersema.
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firmly believes that the responsibility of the institutional policy makers is to take
decisions for the public good and not for the interest of few big telco players which lobby
for less competition and for greater profitability.

Indeed, the idea of pushing for scale in telecoms as the miraculous medicine for the
alleged catastrophic state of the sector, pushed by the Commission’s WP through scenario
5, bullet point 2 proposal regarding a change in wholesale access policy (and also by the
Enrico Letta Report), would not result in boosting the operators’ investments in VHC
networks. Furthermore, if adopted, it would destroy a model that so far perfectly
combined infrastructure deployment with affordable and inclusive offers for the EU
citizens and businesses and eventually will harm Europe’s competitiveness in particular,
in those markets where there is no effective and sustainable competition. ecta rejects the
notion that deregulation should be imposed through a political decision especially as the
motivations remain unclear. That being stated, deregulation can and should occur only
where a properly conducted market analysis shows that it is justified.

ecta agrees in principle with the encouragement of scaling to pan-EU provision as
proposed in the Commission’s WP but such scaling does not need further action by the
policymakers, because the market in itself is willing and pushing for such scaling by
organic expansion. The solution is not to strengthen incumbents (and especially not
granting them regulatory relief on wholesale access), but to facilitate it where and when
it responds to market demand.

Ex-monopolists are typically the operators holding Significant Market Power and which
continue to dominate national markets. The fallacious theory underlying the
Commission’s WP is that, by deregulating dominant companies through the change
proposed in wholesale access policy and allowing them to increase wholesale prices they
charge to alternative operators, this would increase their incentives to invest in VHCN.
However, incumbent telecom operators often function as annuitants, reaping consistent
revenue from their established infrastructure and customer base. In the absence of
competitive pressure, these operators typically exhibit a reluctance to invest in new
technologies or innovate, as their primary focus shifts to maximizing profits from existing
assets rather than seeking growth or improvements. Reduced competition diminishes the
impetus for these companies to enhance services, lower prices, or explore cutting-edge
advancements, as the lack of external threats allows them to maintain a status quo that is
financially favourable but technologically stagnant. Thus, competitive pressure is
essential to drive incumbent telecom operators towards continuous investment and
innovation, ensuring the dynamic evolution of the telecommunications sector.

This approach will disrupt and reduce competition and quickly lead to an increase of
retail prices and diminution of choice for European consumers and businesses.
Ultimately, this will dry up the potential for innovation in all sectors of the economy that
must rely on telecom and digital resources. Hence it will harm Europe’s competitiveness.
This is totally overlooked by the European Commission. The ultimate aim apparently
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would justify those damages: the aim of creating so called “European Telecoms
Champions” (wrongly assuming that those champions could only emanate from
incumbents) would invest in connectivity and innovation and would compete with the US
based hyperscalers.

However, the underlying theory totally omits a crucial point: after more than 25 years
since the liberalization of the EU telecoms markets, and thanks to the pro-competitive EU
regulatory framework implemented by NRAs, the companies that started first to invest
and invested systematically more in VHCN than the ex-monopolists are the alternative
operators. The ex-monopolists followed those challengers only once the business case
was proven and in reaction to the competitive pressure enabled by the EU regulatory
framework. As stated in figure 5 of this ecta response, according to the data of ETNO (the
association representing incumbent telecommunications operator), the cumulative per
capita investment in Europe in FTTH networks by alternative operators is higher than
that of incumbent operators. In addition, the number of FTTH lines delivered by
challenger operators far exceeds that delivered by the ex-monopolists*? and ensures to
EU businesses and consumers the access to advanced connectivity solutions and to the
internet and the opportunities that the internet provides from an economic, social and
cultural standpoint.

In this context, the Commission’s WP completely ignores the challenger operators’
incentives to invest and the pivotal role of competition as the main driver of investments
in VHC networks, and erroneously attempts to incentivise the ex-monopolists to invest in
VHC networks by means of removing the competitive impetus for them to do so.

If any of the Commission’s WP proposals put forward in scenario 5 second bullet would
be adopted, those will lead, in the first instance, to higher wholesale prices in the EU and
hence to higher retail prices for end-users. This would come in a period that has been
characterized by a strong inflationary trend until the current year. The overall effect
would be to further fuel inflation and widen the digital divide by reducing affordability.
In the longer term, higher wholesale prices will lead to the market exit of many operators,
first and foremost the challengers, and will lead to an oligopolistic market structure in
which the Commission expects the few remaining operators to heavily invest in
connectivity and innovate on the services to become the “EU hyperscalers”.

The proposed policy change relating to wholesale access obligations will not boost the
investments by the ex-monopolists in VHCN; it will enable them to further exploit their
market power, to the detriment of competition, citizens, businesses, and public
administrations as customers. As the last two decades’ experience shows, competitive
pressure is what boosts the deployment of VHCN and not an oligopolistic market

42

According to latest FTTH Council FTTB/H Market Panorama, published in March 2024 with data updated to
September 2023, 57% of the FTTB/H lines in Europe are deployed by the alternative operators, 38% by the
incumbent operators and 4% by municipalities/utilities, available here.
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structure. Conversely, the proposed deregulation will disrupt the ability of challengers to
invest in VHCN and reduce their competitive strength. The overall effect will be to reduce
the number of electronic communications network and service providers and choice for
the European businesses and consumers. Eventually, this will irreparably harm Europe's
competitiveness.

58. In addition, it will lead to higher consumer prices for connectivity over VHCN and
therefore less affordability for EU consumers. The proposal in scenario 5, bullet point 2,
of the Commission’s WP, if put into practice, will result in increasing the retail prices
which have already increased due to the recent inflationary trend experienced during
2022 and 2023. This is in contrast to the ECB's efforts to control inflation.

59. In light of those expected negative consequences, and in light of the sine qua non
European principles enshrined in EU Treaties and related legislation, ecta considers it of
utmost importance that the Commission, in relation to the proposal regarding to the
change of wholesale access policy, and in general for all of the scenarios proposed in the
Commission’s WP, makes sure in any future ex-officio actions or legislative proposals,
that:

a. The European pro-competitive Model is preserved, because the economic
bottlenecks, concentrated in fixed access networks and in scarce spectrum
resources, will remain in the future and will not be overcome by any technological
advance.

b. Any action, if deemed necessary by the Commission, does not go against the core
principles of the EU Treaty (inter alia, merit-based competition and social
inclusion) and remains faithful to the principles that characterize the European
Union, that is to say, the full application of liberal market economy rules, with
regulatory corrections where justified, with particular attention to the welfare of
citizens and businesses and Europe’s competitiveness.

c. Any legislative proposal or institutional plan/action is subject to a fully-fledged
public consultation on a draft text and to a fully-fledged impact assessment with
the involvement of the Regulatory Scrutiny Board.

5 Critical consideration of the White Paper and ecta proposals

5.1 PILLARI
5.1.1 ecta consideration and proposals on scenario 4

60. ecta notes that the Commission’s view is centred around the technological evolution
consisting in network cloudification and virtualization. According to the WP, this
evolution would drive the whole sector through disruptive changes and would justify a
regulatory overhaul. In particular, according to the Commission, the connectivity markets
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are facing transformative technological developments, the result of which will be both a
converged supply (i.e. network and service provision) as well as a converged demand by
end-users. So, the Commission observes a convergence between electronic
communications networks and cloud which quickly progresses, stating that:

ecta would like to highlight that the evolution of cloud and edge computing services is an
important issue for its members. Thanks to the pro-competitive and pro-consumer EU
regulatory framework, ecta members have been able to enter and expand into markets,
and they have contributed very significantly to the current EU state of the art regarding
VHCN deployment and take-up, resulting in consumers, businesses and public
administrations benefiting from affordable, inclusive, and innovative VHCN service offers
by multiple operators.

Some ecta members have been and remain front runners, in terms of both investment
and the adoption of new technologies and business models, including cloud and edge
computing services. They are profitable businesses, operating across Europe, and are
bringing innovation to the market by relying on those technologies. For instance, Colt
provides a wide range of connectivity solutions on Ethernet, Optical, SD-WAN, IP VPN and
Internet technologies on all EU Member States, enabling customers to connect to the
cloud providers (multi-cloud) of their choice, via the transmission solutions of their
choice. Fastweb, in Italy, is active in cloud and network virtualization. AIIP has among its
members some of the largest Italian service providers of connectivity and cloud solutions.
In France, lliadis active in cloud and Al, through Scaleway and Bouygues Telecom through
OnCloud. Eurofiber provides connectivity to the cloud in Belgium, France, and the
Netherlands. 1&1 is active in cloud services through Ionos in Germany and across Europe.
Thus, many ecta members have entered cloud and edge computing markets, and others
will soon enter in those markets. Some are offering novel technologies in B2B market
environments, such Colt which is a recognised leader in software defined networks
(“SDNs”), private networks, edge cloud, SaaS etc. Transatel is a global leader in Internet
of Things (10T) services, notably for connected mobility.

In this fast-changing world, connectivity, linking customers to multiple cloud providers
is more mission-critical than ever, and therefore it is vital to have the right cloud strategy
in place.

To such purpose, ecta first and foremost emphasizes that effective access to electronic
communications infrastructures is and will remain a fundamental pillar also in a world
characterized by the advent of cloudification and virtualization. Effective and fit for
purpose infrastructure access is propaedeutic for the operators to provide access to cloud
and edge computing services to consumers and businesses and to continue to innovate at
the virtual layers of the network where those services are provided. Any option aimed at
restricting wholesale access to the infrastructures of operators with Significant Market
Power, if adopted, would not only disrupt irreversibly the advent of innovative
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technologies including cloud and edge computing services but it would also dry up the
potential for innovation in other sectors of the European economy and therefore
irreparably harm Europe's competitiveness.

65. Having stated that, ecta provides, in the following paragraphs, fully-fledged
considerations on the Commission’s proposed Scenario 4: “In order to address the
converged electronic communications connectivity and services sector and to ensure that its
benefits reach all end-users everywhere, the Commission may consider broadening the scope
and objectives of the current regulatory framework to ensure a regulatory level playing field
and equivalent rights and obligations for all actors and end-users of digital networks where
appropriate to meet the corresponding regulatory objectives; given the likely global
magnitude and impact of the technological developments and of any possible regulatory
changes, a reform of the current framework needs to be properly assessed in terms of the
economic impact on all actors as well as debated broadly with all stakeholders”;

66. As regards the key White Paper proposal of extending the sectoral regulation’s scope in
relation to cloud and edge computing technologies, ecta fully agrees with BEREC’s
recently issued Draft Report on Cloud and Edge services*3 when it states: “The EECC takes
into consideration the functionality provided by the services independently of the
underlying technology used. Such general approach for the definition of the services is
applied as well on cloud-based networks, in line with the abovementioned recital 14 EECC.
Therefore, in general terms, the substitution of physical elements by software elements
would not impact the definitions and, thus, the scope of application of the EECC.” (ecta
emphasis added). Indeed, as stated by BEREC: “Some cloud services fall also under the
definition of article 2 of the EECC and, thus, are at the same time ECN/S. Consequently, these
particular services need to comply with the electronic communications’ regulatory
framework. Some examples include (as defined by the ITU3°) Communications as a Service -
Caas$ (real-time interaction and collaboration3!); Network as a Service - NaaS$ - (transport
connectivity and related network capabilities); Email as a Service - EaaS(email service
including related support services such as storing, receiving, transmitting, backing up and
restoring email)”.

67. To such purpose, ecta would like to underline that, as of today, ecta does not
acknowledge any cases that would require a review of EECC’s scope of application due to
network cloudification or virtualization. As a matter of fact, the current competition in
the markets is the key factor that enables their evolution. In addition, it is objectively clear
that local access and backhaul telecommunications networks constructed and operated
on the basis of trenches, manholes/handholes, underground ducts, poles, cables,
transmission equipment deployed on cables, and the resulting data transmission
services, are not in any way substituted by cloud infrastructure or services, or the
providers thereof. This being stated, before proceeding with legislation along the lines of
Scenarios 4 and 5 part 2, the Commission should conduct a detailed analysis of where

43 Available here

Page 42 of 77


https://www.berec.europa.eu/system/files/2024-03/Press_release_outcomes_58th_plenary.pdf

ecta

68.

69.

70.

telecom and cloud are and will remain distinct (e.g. civil engineering infrastructure, local
access telecom networks), where there are intersections (e.g. network management, IT
services), and where there is substitution (selected services and applications such as
voice, messaging, video, which, nota bene have been excluded from ex-ante telecom
regulation years ago).

At the same time, ecta would like to highlight that cloud and edge computing technologies
will soon be implemented and used by the operators to a greater extent. This will create
a spillover effect to many other industries thanks to the wider spread of standalone 5G
technologies, which are cloud native. The presence of VHC networks and 5G Stand-Alone
(and beyond) networks is key for exploiting the full potential of cloud and edge
computing technologies. It is therefore important to underline that, irrespective of the
different state of development of those technologies in specific regions of Europe and
among different players, cloud, and edge computing, for their existence and diffusion, sine
qua non, need to rely on very high capacity networks and 5G Stand-Alone networks.
Access to infrastructures by the different parties will remain key in order to have the
multiple spill-over effects in the electronic communications sector and for multiple
industries that will rely on, and benefit from, those technologies.

The European Electronic Communications Code (EECC) addresses the restrictive
practices that can come from the parties holding ownership and bottleneck control over
essential and non-replicable network infrastructure. The EECC is structured notably
around the concept of designating, only where justified by a fully-fledged analysis and on
an evidence basis by NRAs, specific network operators as holding Significant Market
Power, which must mandatorily be addressed by specific regulatory obligations placed
on them. Naturally, in case NRAs find that the three-criteria test*4 is not met, or NRAs find
that there are no competition problems in the relevant markets, then the market is not
regulated, or the existing regulation is lifted. In this frame of reference, it should be
highlighted that in networks based on SDN and NFV, civil engineering infrastructure,
physical networks (and access), and, where needed in addition, wholesale active access
are still essential, in the same way as in the networks of today. As a matter of fact, SDN
and NFV virtualize network infrastructure, enabling new forms of managing networks,
but they do not create new civil engineering and passive network infrastructure.

ecta firmly believes that the conclusions reached by BEREC regarding access to passive
network infrastructure, in its Input paper to the EC on potential regulatory implications
of software-defined networks and network functions virtualisation -BoR (16) 974,
remain valid: “

(ecta emphasis added).
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The three criteria test is met if the market meets all of the following criteria: (i) high and non-transitory barriers
to entry, (ii) a structure that does not tend towards effective competition and (iii) competition law alone is
insufficient to adequately address the identified market failures.
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These technologies can be applied to all kinds of networks regardless of underlying
technology be it a full fibre network or a cable one or a 5G network and in this sense the
technology neutrality feature of the EECC perfectly captures the regulatory essence of
SDN and NFV technologies.

When it comes to the cloud and edge services (and not cloud networks, cloudification
technologies and virtualization of the networks) ecta believes that rather than extending
the scope of the EECC to the remaining cloud services (having in mind that as stated by
BEREC, NaaS$, CaaS and EaaS do already fall under the scope of the EECC), policy makers
should be focused on existing legislation enacted to deal with the competitive problems
encountered with digital platforms of which cloud is an important piece.

As shown in the below figure 17, today the cloud markets in Europe are highly
concentrated and characterised by significant network effects. In those markets, while
the market size grows, the market share of the European players is decreasing in time.

European Cloud Provider Share of Local Market
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Figure 17: Source: BEREC Draft Report on Cloud and Edge Computing Services Bor (24) 52 , available here

ecta acknowledges and agrees with BEREC that the cloud computing market is
characterised by huge economies of scale, scope, and network effects. In fact,
interoperability obligations are pivotal for future competitive cloud markets in order to
prevent any lock -in effect. ecta believes that the recently introduced Data Act will have
concrete beneficial effects on switching and interoperability, but it also believes that
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fully-fledged enforcement of the EECC (by assessing and where necessary reviewing the
obligations of the operators providing NI-ICS services with respect to the NB-ICS
providers that actually are subject to stronger regulatory obligations) is needed, and that
the provision of additional pro-competitive measures for bundled offers comprising
electronic communications networks and services with cloud and edge services is
relevant. Attention to switching and interoperability is also relevant in the context of
ensuring effective application of the package for regulating the digital sector, notably the
Digital Markets Act.

75. Moreover, for a timely adoption of new technologies such as cloud and edge computing
both upstream and downstream of telecoms markets, accompanied by an increasing
sovereignty of the European providers, ecta proposes that the policy makers foresee, in
addition to strengthening of pro-competitive regulatory measures for ensuring truly
swift portability of the data and services from one cloud provider to another, including,
inter alia, the enforcement of transparent, fair, and non-discriminatory software license
conditions, while promoting the generalization of the “bring your own license”
principle#5(through the mechanisms foreseen by the DMA or through an ad-hoc
regulation):

a. Incentives, through public procurement (precisely, a “Buy European tech Act”),
cloud services and companies that create value and jobs in Europe and comply
with the highest standards in terms of data protection, reversibility,
interoperability, energy efficiency and environmental transparency. The public
sector should make greater use of its demand power enabling European cloud
solutions to scale more quickly.

b. Introduction of policy actions to mitigate the risks of transfer, collection,
management and storage of sensible data outside the EU, especially in the case of
cloud services providers controlled outside the EU and subject to foreign specific
national security regulations.

76. For what concerns instead, the second part of the White Paper proposal in Scenario 4,
where an enlargement of the objectives of the EECC, for reacting to the new global
challenges in addition to the existing objectives (promotion of connectivity, of
competition, of citizens’ interests and of the internal market) such as industrial
competitiveness, economic security but also sustainability into the policy framework,
ecta has serious concerns.

77. First and foremost, EU is a Union that is based on the liberal market principles which
were specifically chosen by the Member States. History teaches and ecta firmly believes
that trade is the fulcra of the world’s stability and peace.

4 This would entail prohibiting lock-in clauses.
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Due to the geopolitical situation, the EU now could act as an international best practice
by focusing its actions to improve the international trade agreements in their content and
implementation rather than adopting a strategy of protectionism.

In addition to the Commission’s White Paper being at odds with the liberal market
principles which are enshrined in the EU Treaties*é, ecta is concerned that the unclearly
stated industrial competitiveness and economic security objectives may be misused to
unravel the framework that has been based so far (correctly) on the promotion of
competition as the natural engine of investments, innovation and increase of consumer
welfare.

Consequently, if those two policy objectives proposed by the Commission’s WP would be
added into the electronic communications regulatory framework, it is extremely likely
that this would cause severe legal uncertainty and lack of regulatory predictability, as
well as lack of harmonization.

When it comes to sustainability, ecta and its members truly believe that it is one of the
most important issues today and will be even more crucial tomorrow. In fact, they have
taken many actions to contribute to the EU sustainability objectives and highly appreciate
the Commission WP’s focus on this issue and Scenario 7 which is focused on
sustainability.

Having said that, ecta underlines that sustainability is already fully enshrined in the EU
digital legislation. In fact, the European Digital Rights and Principles, recently adopted by
the Union, has its sixth pillar dedicated to

Clearly, the declaration on European digital rights and principles4” promotes a
digital transition shaped by European values and to this end already provides that the
digital products and services, in order to avoid significant harm to the environment and

46 See the EU Treaty Preamble: “RECOGNISING that the removal of existing obstacles calls for concerted action in

order to guarantee steady expansion, balanced trade and fair competition,”; Title VII Comon Rules on
Competition, Taxation and Approximation of Laws. To be inserted the consumer part and EU Treaty Art.3 (ex.
Article 2 TEU): “ 3. The Union shall establish an internal market. It shall work for the sustainable development
of Europe based on balanced economic growth and price stability, a highly competitive social market economy,
aiming at full employment and social progress, and a high level of protection and improvement of the
quality of the environment. It shall promote scientific and technological advance. It shall combat social exclusion
and discrimination, and shall promote social justice and protection, equality between women and men, solidarity
between generations and protection of the rights of the child. It shall promote economic, social and territorial
cohesion, and solidarity among Member States. It shall respect its rich cultural and linguistic diversity and shall
ensure that Europe's cultural heritage is safeguarded and enhanced.(ecta emphasis added)..

47 Available here
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to promote a circular economy, should be designed, produced, used, repaired, recycled
and disposed of in a way that mitigates their negative impact on the environment and on
society and avoids premature obsolescence. Moreover, it provides that everyone should
have access to accurate, easy-to-understand information on the environmental impact
and energy consumption of digital products and services, their reparability and lifetime,
allowing them to make responsible choices.

Therefore, ecta is of the opinion that although the sustainability is a crucial objective to
pursue, there is no effective need to include it in the EECC as a specific objective, as it is
already enshrined in the EU legislation and in the Digital Decade Program.

5.1.2 ecta consideration and proposals on scenario 5 bullet point 2

84.

85.

86.

ecta is extremely concerned by the Commission’s WP proposal in Scenario 5, bullet point
2 which states: “In order to address technological and market developments and the
resulting need to change the regulatory paradigm and ensure less burden for companies and
more efficient service delivery, while continuing to protect vulnerable end-users and promote
territorial coverage, the Commission may consider: a change to access policy in view of full
fibre environment, by proposing a European wholesale access product and recommending no
markets for presumptive ex ante regulation while maintaining a safety net for NRAs to keep
regulation if the “3 Criteria Test” is met (reverse burden of proof). In the alternative, only
markets for civil infrastructure might be considered for regulation ex ante (as the most
persistent bottleneck), combined with the implementation of lighter access regulation (no
price regulation or pricing flexibility) along the lines of the recently adopted Gigabit
Recommendation.

The concerns of ecta lie in the fact that both alternatives proposed by the Commission
would result in substantial deregulation (likely removal of wholesale access obligations
on operators with Significant Market Power), which would have devastating effects on
competition, innovation, consumer welfare and above all on the investments in the
deployment. Ultimately it would dry up the potential for innovation in other sectors of
the European economy and therefore irreparably harm Europe's competitiveness.

In fact, under option 1, the Commission would review the Recommendation on Relevant
Markets Susceptible to Ex-Ante Regulation and after the review, would no longer list any
relevant markets susceptible to ex-ante regulation. This implies that the NRAs, if such a
strong change would be adopted, not only would have no obligation to make any kind of
wholesale access market analysis, but should they decide to undertake a market analysis
they will be obliged, in order to regulate a specific market, to show that the market passes
the three criteria test. This further implies that the burden of proof to show that a market
is susceptible to ex-ante regulation will be on the NRAs and since the exercise
comprehends the market definition and SMP designation, in addition to the definition of
the remedies, the Commission would have the veto power through the Art.32 procedure
at all times. This would distort the balance of powers between the Commission and
BEREC established by the European Electronic Communications Code. As an
accompanying condition, the Commission’s WP proposes a non-specified “European
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Wholesale access product”. It is totally unclear whether this product would mean the
introduction of same products with same technological characteristics with the same
offer and same prices in each of 27 Member States or not. Equally, it is totally unclear
which would be this European product, a passive access, or an active access product.
Furthermore, whether this hypothetical european wholesale product would be
mandatory or voluntary, and how it would be introduced is completely unclear: would it
be imposed through a Regulation similar to the one imposing Eurorates for fixed and
mobile termination (on all operators)? Or be offered on a voluntary and commercial basis
by whomever wants to offer this product nationally or with the same conditions all over
Europe? If the Commission intends the option b) of the voluntary offer, how would the
Commission obtain the objective of such identical or similar offer by the operators in 27
different Member States? All these questions remain unanswered. ecta considers that
this proposal has already been put forward by the Commission with the 2013 Telecoms
Single Market proposal but was not taken forward. In addition, ecta considers that
imposing on the market, whether by regulatory or by commercial means, a unique active
type wholesale access product without foreseeing wholesale passive access products
(which are fundamental for infrastructure based competition) is simply unacceptable and
would disrupt competition on the market.

Under option 2, the Commission would propose only the markets for civil engineering
infrastructure for ex ante regulation, and the suggestion appears to be made that there
would either be no price regulation for the products offered or there would be pricing
flexibility which in substance would mean no price regulation.4® ecta truly wonders and
also questions, what would be the substantial difference of this option with respect to the
newly adopted GIA which provides a symmetric access for the civil infrastructure of all
owners. Importantly, however, the GIA recognizes the primacy of the Significant Market
Power regime of the EECC and of State Aid related obligations. This primacy has been
reaffirmed by the co-legislator and therefore it should not be called into question. Would
Art.72 of the EECC* which allows NRAs to impose the access to civil engineering
infrastructure of operators with Significant Market Power fall away?

8 Indeed, according to the recently adopted Gigabit Infrastructure Recommendation, the pricing flexibility should be
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granted by the NRA in light of the application of some general non-discrimination rules (The Gigabit
Infrastructure Recommendation states both equivalence of input and lighter equivalence of outcome paradigms
can be considered sufficient for granting the pricing flexibility) when accompanied by the application of a margin
squeeze test which foresees the possibility for the incumbent to commercialize its retail products even before the
application of the test. In addition, the Recommendation, does not foresee de facto a binding completion deadline
of the test for the NRA.

Art. 72 of the EECC on Access to Civil Engineering states:
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88. The motivations mentioned by the Commission in proposing such a radical change

89.

consist in the success of the ex-ante regulatory intervention which has been broadly
effective in lifting barriers to competition in the national market for fixed legacy
networks. The Commission’s WP mentions that: “The emergence of competition after
regulatory intervention made it possible to reduce the number of markets that national
regulators need to assess ex-ante from 18 to 2 between 2003 and 2020. As the markets subject
to ex-ante regulation and the number of operators designated as having SMP have diminished
in view of the progressing deployment of competing network infrastructures, it is right time
to explore the possibility of not recommending at the EU level any market for ex-ante
regulation”.

ecta agrees with the Commission’s WP stating that the ex-ante regulatory framework has
been broadly successful and the reduction of the relevant markets in time as well as the
fact that there is a minority of Member States in which the wholesale local access market
is unregulated, and a set of Member States in which it is partially deregulated. But equally
ecta agrees with the Commission’s WP when it states that some barriers still persist (and
may continue to persist in the near future) in some geographical areas (in particular
rural/remote), and the need for ex ante intervention in such cases remains. In fact, in the
WP the Commission continues by stating: However, with the objective to foster the
progressive deployment of alternative fibre networks and with legacy networks of former
incumbents to be ultimately replaced by Gigabit networks, the Commission and the NRAs will
need to further adjust their intervention to keep pace with the market evolution and ensure
investment incentives which are currently reduced by the perspective of overbuilding. In
particular, NRAs should monitor the degree of infrastructure competition, potentially
defining separate geographic markets and limiting ex ante regulation to the areas where it is
still needed or applying differentiated remedies, ensuring their appropriateness and
proportionality” and finally concludes as the further motivation (in addition to the
reduction of the investment incentive due to the overbuild) of such policy change that: “A
decade after the first Commission proposal of harmonised access remedies, the lack of cross-
border provision of electronic communications products and services persists”

1.A national regulatory authority may, in accordance with Article 68, impose obligations on undertakings to meet
reasonable requests for access to, and use of, civil engineering including, but not limited to, buildings or entries
to buildings, building cables, including wiring, antennae, towers and other supporting constructions, poles, masts,
ducts, conduits, inspection chambers, manholes, and cabinets, in situations where, having considered the market
analysis, the national regulatory authority concludes that denial of access or access given under unreasonable
terms and conditions having a similar effect would hinder the emergence of a sustainable competitive market and
would not be in the end-user’s interests.

2.National regulatory authorities may impose obligations on an undertaking to provide access in accordance with

this Article, irrespective of whether the assets that are affected by the obligation are part of the relevant market
in accordance with the market analysis, provided that the obligation is necessary and proportionate to meet the
objectives of Article 3. (ecta emphasis added)
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90. So, the Commission’s motivations in proposing a regulatory paradigm change would

91.

consist in the presence of fragmented sector regulation as the scapegoat for the
impediment to the cross-border provision of electronic communications products and
services, and excessive regulatory burden discouraging the investments. Conversely, by
deregulating the wholesale access markets (i.e. a change in access policy), the
Commission would expect to achieve the two objectives of having higher investments in
deployment and the cross-border provision of electronic communications products and
services.

ecta is truly astonished by the action proposed by the Commission for a “further
adjustment of the regulatory intervention” as well as by the related motivations when the
Commission recognizes that there are still markets in need of regulation.

92. In fact, the Commission, is aware that:

a. The wholesale access markets are local. Their regulation (be it in a copper

or in a fibre world), consequently, should necessarily be structured and
implemented by taking into utmost account the local diversities such as: i)
different market contexts - some Member States also with difference among their
own regions, had alternative infrastructures to the telecoms infrastructure of the
ex-monopolist operator which constituted the competitive pressure for the
deployment, and some did not. This had a huge impact on the evolution of the
infrastructure-based competition; ii) different orographic conditions (mountains,
lakes, number, and intensity of urban areas versus rural areas and population
density per specific area). Those are crucial for the existence of infrastructure
based competition in a Member State); iii) different socio-cultural and economic-
financial patterns that are key in fibre adoption by consumers and businesses. In
fact, this is a constant principle, and it does not change unless magically Europe is
transformed into a fully homogeneous geographic, orographic, cultural, social,
economic, linguistic reality.

The action of assessing the degree of infrastructure competition, potentially
defining separate geographic markets, and limiting ex ante regulation to the
areas where it is still needed or applying differentiated remedies, is fully
enshrined in the current regulatory framework since years. Today all NRAs
perform their market analysis by taking into utmost account geographic
dimension of the markets and many of them define either geographically segment
markets or geographically differentiated remedies.

The EU Regulatory Framework is an intelligent framework based on solid
competition law principles. Consequently, it provides that markets are
regulated only and only if there is a substantiated need to do so, in light of
the NRA’s market analysis proceeding. So, the EU Regulatory Framework
already contains in its DNA the self-extinguishment when the market analysis is
not able to demonstrate the need for ex-ante regulation.
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d. As of today, as mentioned by the Commissions WP, the list of markets
susceptible to ex ante regulation comprises two markets, as a result of a
review process that diminished the original relevant markets from 18
(Commission’s 2003 Relevant Markets Recommendation) to 2 (Commission’s
2020 Relevant Markets Recommendation).

e. As of today, the NRAs are steadily deregulating the markets (both the ones
that are not included anymore in the 2020 Relevant Market Recommendation, and
the ones included in the 2020 Recommendation59).

f. When the NRAs identify an operator with Significant Market Power, there is
a real need to proceed with regulation. Therefore, attempting to dismantle
the existing regulatory framework not only fails to make sense but also risks
causing real harm to competition in those markets that are not yet ready for
deregulation.

g. There is no clear motivation on why this policy change would be needed and
how dismantling the wholesale access regulation foreseen in the EECC,
would help raising the investments by the telcos in Europe. There is no
empirical or theoretical evidence to support this policy proposal.

h. If approved, the proposal of reviewing the relevant markets
recommendation to have no relevant markets susceptible to ex-ante
regulation, would create a situation in which the NRAs, therefore, will have
no obligation to undertake a market analysis. If they intend to undertake a
market analysis, they would be obliged, in order to regulate a specific
market, to show that the market passes the three criteria test. So, the burden
of proof to show the market is susceptible to regulation would be on the
NRAs and since the exercise comprehends the market definition and SMP
designation in addition to the definition of the remedies, the Commission
would have the veto power through the Art.32 procedure at all times.

i. This dangerous proposal, if approved, instead of promoting cross-border
consolidation, would destroy the chances that cross-border consolidation
happens in the EU market. Mobile infrastructure-based competition has
emerged prior to the full liberalisation of the electronic communications in 1998.
Still today there are, in all Member States, more MNOs with a (almost) national
coverage than fixed network operators owning their infrastructure on a large

% The WP mentions that in the key “bottleneck” market for wholesale local access, in Bulgaria, Romania, the
Netherlands the regulation was phased out due to the existing competition. In Czechia, Denmark, Hungary, and
Poland the markets are partly deregulated. In Austria, no operator is designated as having SMP and wholesale
access products are provided based on commercial terms.
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93.

94.

95.

scale. Over the last decade, convergence has accelerated, and bundled offers have
become increasingly important. This has forced mobile centric MNOs to
reconsider their strategies to secure their mobile customer base by also being
active on fixed markets. They have therefore sought to secure (long term) access
to a fixed network (e.g. Orange Belgium getting access to the HFC cable networks
thanks to ex-ante regulation of the cable networks) or have withdrawn from the
market (e.g. Telia Company divesting Yoigo to MasMovil in Spain in 2016).
Therefore, cross border consolidation through the acquisition of MNOs that do not
have a large-scale fixed infrastructure (which is the majority of the MNOs) will be
seriously hampered if the two wholesale access are removed from the Annex to
the EC Recommendation on Relevant Markets Susceptible to Ex-Ante Regulation.
Indeed, while access to civil engineering infrastructure is an important remedy to
build alternative networks, it does not allow to compete over a sufficiently large
part of the country. Therefore, in the absence of appropriate and secured access
to passive and active access to another fixed network, the business case is highly
risky or not viable, including for an operator acquiring a mobile operator in
another EU Member State. Deploying fibre in ducts requires huge investments,
and networks covering large parts of the territory may not be replicable. This is
why it is fundamental that wholesale local access at a fixed location is preserved
and not dismantled by reviewing the list of relevant markets.

The Commission’s WP proposals probably derive from the belief that a less competitive
European telecoms market would increase the profitability levels of the biggest telcos
and therefore increase the level of investments made by such players. However, so far
there has been no empirical evidence to show that a less competitive market with higher
profitability levels for the few big telcos would boost the investments by those few
remaining big players. On the contrary, where there is less competition there are less
investments.

ecta therefore is highly concerned about those disruptive proposals contained in the
Commission’s WP and the absence of sound motivation underlying them. The future of
the electronic communications sector in Europe - hence the future of Europe’s
competitiveness - could not and should not be based on a set of ideological views without
any proven underlying economic theory. Those views are totally at odds with the core
principles such as the promotion of competition and end-users’ welfare which are
enshrined in the EU Treaties and in the European Electronic Communications Code
(EECC) which ecta refers to as “the EU Model”.

ecta is of the opinion that should these critical proposals described in the scenario 5
bullet point 2, be adopted, they would irreversibly damage the pro-competitive and pro-
consumer principles established in the long-standing European electronic
communications framework. This framework, structured notably around the concept of
designating specific network operators as holding Significant Market Power, which must
mandatorily be addressed by specific regulatory obligations placed on them, has
successfully worked until today, ensuring that EU citizens and businesses enjoy choice,
diversity, and inclusiveness in terms of connectivity offers. Those offers are key for
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citizens, businesses, and also for public administrations, in order to be able to subscribe
to high quality broadband and VHCN based offers at affordable retail prices. This in turns
enables them to take part in the Gigabit Society, benefiting from the digital economy and
contributing to social cohesion and more important, it empowers businesses and unleash
their innovative potential in the digital realm essential to guarantee Europe’s
competitiveness. Moreover, the adoption of those proposals would totally annihilate the
possible positive outcome that could derive from the adoption of the other (positive)
proposals discussed in Section 6.

96. With great concern, ecta notes that the Commission intends to review the
Recommendation on Relevant Markets Susceptible to Ex-Ante Regulation (the
Commission’s WP seems to already anticipate the result which is the deletion of the
existing 2 markets from the list. The Commission, from a strictly legal basis, can
undertake the review in any time and is not obliged to take full account of the comments
and views of the interested and impacted stakeholders. This is due to the fact that this is
a recommendation, i.e. soft law. Therefore, the Commission, in reviewing the
Recommendation, similarly to what occurred with the Gigabit Access Recommendation,
will not involve the Member States and the European Parliament (i.e. co-legislators).
Moreover, as recent cases show>1, the Commission chooses not to take on board key
aspects of formal BEREC Opinions, or the contributions submitted in the public
consultation. Thus, paradoxically, if the Commission will proceed with Scenario 5, bullet
point 2, option 1, it can do so without reviewing the EECC>2 at all, and at the time that it
believes most appropriate.

51 see the BEREC Opinion on Gigabit Recommendation here and the BEEC Opinion on Malta case here .

52 Art. 64 of the EECC regulates the identification and definition of the markets:

1.  After public consultation including with national regulatory authorities and taking the utmost account of the opinion of BEREC, the
Commission shall adopt a Recommendation on Relevant Product and Service Markets (‘the Recommendation’). The Recommendation
shall identify those product and service markets within the electronic communications sector the characteristics of which may be such
as to justify the imposition of regulatory obligations set out in this Directive, without prejudice to markets that may be defined in specific
cases under competition law. The Commission shall define markets in accordance with the principles of competition law. The
Commission shall include product and service markets in the Recommendation where, after observing overall trends in the Union, it
finds that each of the three criteria listed in Article 67(1) is met. The Commission shall review the Recommendation by 21 December
2020 and regularly thereafter. (ecta emphasis added)

2.After consulting BEREC, the Commission shall publish guidelines for market analysis and the assessment of significant market power (‘the
SMP guidelines’) which shall be in accordance with the relevant principles of competition law. The SMP guidelines shall include
guidance to national regulatory authorities on the application of the concept of significant market power to the specific context of ex ante
regulation of electronic communications markets, taking account of the three criteria listed in Article 67(1).

3.National regulatory authorities shall, taking the utmost account of the Recommendation and the SMP guidelines, define relevant markets
appropriate to national circumstances, in particular relevant geographic markets within their territory by taking into account, inter alia,
the degree of infrastructure competition in those areas, in accordance with the principles of competition law. National regulatory
authorities shall, where relevant, also take into account the results of the geographical survey conducted in accordance with Article 22(1).
They shall follow the procedures referred to in Articles 23 and 32 before defining the markets that differ from those identified in the
Recommendation.
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97.

This is a paradox, considering the enormous and irreversible impact that such review will
have on the EU market, and it violates the balance of power.

ecta therefore firmly rejects any structural change to the existing regulatory framework
along the lines proposed by the Scenario 5 bullet point 2 and asks the Commission not to
take unilateral steps towards dismantling a framework which works so well in identifying
the competitive markets and the ones that are not by distinguishing and providing
differentiated remedies with appropriate graduation according to the intensity of the
competition problem. The Commission should proceed to assess the
Recommendation on Relevant Markers relevant only in a coordinated,
concomitant and consistent manner with the assessment of the functioning of the
EECCS53 and not follow an independent trajectory.

53 Art. 122 on the Review Procedures

Procedure for the identification and definition of markets

After public consultation including with national regulatory authorities and taking the utmost account of the
opinion of BEREC, the Commission shall adopt a Recommendation on Relevant Product and Service Markets
(‘the Recommendation’). The Recommendation shall identify those product and service markets within the
electronic communications sector the characteristics of which may be such as to justify the imposition of
regulatory obligations set out in this Directive, without prejudice to markets that may be defined in specific cases
under competition law. The Commission shall define markets in accordance with the principles of competition
law. The Commission shall include product and service markets in the Recommendation where, after observing
overall trends in the Union, it finds that each of the three criteria listed in Article 67(1) is met. The Commission
shall review the Recommendation by 21 December 2020 and regularly thereafter.

After consulting BEREC, the Commission shall publish guidelines for market analysis and the assessment of
significant market power (‘the SMP guidelines’) which shall be in accordance with the relevant principles of
competition law. The SMP guidelines shall include guidance to national regulatory authorities on the application
of the concept of significant market power to the specific context of ex ante regulation of electronic
communications markets, taking account of the three criteria listed in Article 67 ().

National regulatory authorities shall, taking the utmost account of the Recommendation and the SMP guidelines,
define relevant markets appropriate to national circumstances, in particular relevant geographic markets within
their territory by taking into account, inter alia, the degree of infrastructure competition in those areas, in
accordance with the principles of competition law. National regulatory authorities shall, where relevant, also take
into account the results of the geographical survey conducted in accordance with Article 22(1). They shall follow
the procedures referred to in Articles 23 and 32 before defining the markets that differ from those identified in the
Recommendation.
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6 The positive proposals of the White Paper and how to further
boost them.

6.1 PILLARI

6.1.1 ecta consideration and proposals on scenarios 1,2 and 3

98. The Commission’s WP states that computation is embedded and ubiquitous in everything.

99.

The computing resources’ integration with network capacities require intelligent
orchestration allowing security and sustainability optimisation and the connectivity and
computing converge. But different sectors are fragmented, lack scale and don’t have a
common innovation approach. The EU should foster a vibrant community of European
innovators, creating the “Connected Collaborative Computing” Network (“3C Network”).

ecta believes that the main forces of the market are private undertakings, and public
funds should be used only and only when there is a proven market failure. This has been
so far the successful policy principle followed by the EU and this should be maintained.

That being stated, ecta doesn’t have objections if the EU provides for the innovation hubs
and facilitates 3C also through public funding insofar as it does not distort competition
and does not crowd out private investments, start-ups and in general innovation. In
addition, public procurement could be a relevant instrument. Administrations and other
public authorities issuing tenders could lay the foundations and assure the early
economic viability for the emergence of 3C networks by the market forces.

100. Therefore, ecta in general supports the Commission proposals of scenario 1: The

Commission may consider proposing large-scale pilots that set up end-to-end integrated
infrastructures and platforms for telco cloud and edge. In a second step these pilot
infrastructures would be used to orchestrate the development of innovative technologies and
Al applications for various use cases.; scenario 2: “The possibility of following-up the
accomplishments of IPCEI CIS by a new infrastructure-focused IPCEI could be discussed by the
Commission’s Joint European Forum for Important Projects of Common European Interest
(JEF-IPCEI), which is tasked with identifying and prioritising strategic technologies for the EU
economy that could be relevant candidates for future IPCEIs” and Scenario 3: “Massive
investments in connectivity capacity are required to support the creation of a collaborative
connectivity and computing ecosystem. The Commission may consider different options in
order to frame these investments into a simplified and coordinated support framework for a
truly digital single market drawing on European and national, public and private
investments.
o This should streamline procedures and improve synergies between existing
instruments and programmes (including based on the experience with the Chips Joint
Undertaking, Important Projects of Common European Interest, the Connecting
Europe Facility and the Digital Europe Programme), possibly tasking as a pilot under
the current Multiannual Financial Framework the Smart Networks and Services Joint
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Undertaking (SNS JU) to adopt a more coordinating role, and by liaising with
stakeholders such as the European Alliance for Industrial Data, Edge and Cloud as
appropriate).

o This should explore means to ensure strengthening coherence, simplification and
clarity of future support action, without prejudice to institutional programme design
and budget allocation prerogatives under the next Multiannual Financial
Framework”.

101. ecta considers desirable a simplified and coordinated support framework for a truly digital
single market drawing on European and national, public, and private investments.

102. However, ecta believes that the beneficiaries of those investments, in line with the
liberal market principle, which is against protectionism, should be eligible on the basis of
location of their company on European soil and on the basis of the payment of their taxes,
regardless of their origin.

6.2 PILLARII

6.2.1 ecta consideration and proposals on scenario 5 bullet point 1

103. ecta appreciates the Commission’s promotion of copper switch-off. As explained in
paragraphs 41 and 42, and shown in figure 13, the EU has a real issue which consists in
the gap between the FTTH deployment and the effective adoption of the deployed
networks by the end users, be they consumers or businesses.

105.ecta is convinced that the febrile FTTH adoption rates, together with the high cost and
uncertainty of network deployment due to problematic permitting procedures, are the
core problems negatively impacting the profitability of the electronic communications
operators.

106.The adoption and take-up of FTTH networks is fundamental for significant cost savings
that would derive from the copper network switch-off and for sustainability purposes.

107. As clearly can be observed by the IDATE White Paper® by switching off the copper
networks and using FTTH, not only the incumbent operators will be able to substantially
monetise the extracted copper as a raw material but all operators who deployed an FTTH

54 Available here
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network or who use it through wholesale access, will be able to achieve important cost
savings which will be extremely useful for reaching the sustainability objectives.

ecta notes the Commission’s WP proposal regarding promoting the timely switch-off of
copper networks and the move to a full fibre environment. ecta appreciates the spirit of the
proposal. At the same time, ecta emphasizes that from a substantial standpoint, no
regulatory concessions privileging incumbent operators should be foreseen by the policy
makers with the final aim of encouraging the migration to full fibre networks for the sake
of sustainability objectives.

Table 2: Operators replacing copper by FTTx stories

Operator

Replace copper by fiber network

FTTX Benefits(environmental benefits)

European top | Operator started its network | The operator has removed sold 65 000+ tons of
telecom transformation process since 2016, | cable, recycled 7000+ tons of waste (i.e.
operator with the aim of decommissioning all | electrical equipment). In term of energy saving,

copper plants by 2025,

operator has saved around 1000 GWH.

European top | Launched in 2020, the | The operator will remove 80 000 tons of cable
telecom decommissioning of the copper | that wil be recycled.
operator network will completed by 2030 Important energy savings are also expected.

European top

Copper switch-off will be performed

The level of these savings has not yet been
evaluated

Energy savings is a key environmental benefit.

telecom alongside the development of FTTH | Recycling of copper is not yet considered as an
operator network. The deployment of FTTH | option since its reusability may be questionable
network will be driven by the
consumer demand
APAC region | Since 2008, operator has begun to = Fiber networks simplify the entire network
top telecom | replace legacy copper network with | architecture. The flat network architecture and
operator fiber network. At current stage, the enhanced performance of network

FTTH and FTTB have achieved high

equipment have reduced network deployment

complexity of the number active network
devices, making the entire network more
energy efficient and effective.

coverage rates and  copper
coverage is less than 1%.

Figure 18: Source: Idate Digiworld, White Paper February 2022, Fiber for a sustainable future, A key enabler to lower carbon emissions. available here

109. In fact, the economic (in terms of cost savings) and environmental benefits (hence
incentives) for all operators of an effective FTTH take up are mentioned by Idate: “Fiber
network is the most energy efficient communication solution. The energy consumption of fixed
(and wireline) technologies does not depend on data traffic whereas mobile technologies are
directly correlated to data consumption. Hence, Fiber consumes 3 times less energy than
xDSL and 10 times less than 4G access technology. Therefore, Telcos play an important
role in exploiting energy efficient connectivity solutions. For instance, Telefonica® expects to
reduce by 85% the CO2 emissions and energy usage thanks to the closure of the copper
network in Spain.” (ecta underlines).

110. Even more importantly, with the effective take up of FTTH and copper switch off, the
operators will be able to monetize their important investment in FTTH deployment. As is
known, the telecoms networks deployment requires significant CAPEX but once this
investment is done, the cost for the service offers to the end users are limited. So, the
adoption appears to be key for the operators to extract value from their investment.
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111. That being stated, as recognized by the Commission in the WP, the migration process
poses important competition challenges that should be taken into utmost account with
appropriate measures by the authorities to avoid that the operators holding Significant
Market Power abuse their position to pre-empt the fibre market harming competition
and ultimately consumer welfare.

112. ecta therefore supports a quick and voluntary transition from copper to fibre provided
that sufficient safeguards are put in place to guarantee the contestability of the market,
and the different national situation in terms of take up and fibre’s network availability in
the different Member States are taken into consideration. The main safeguards are, as
follows:

a) Stable wholesale copper prices are applied without any changes until the copper
network is totally and effectively switched off.

b) Appropriate fibre (or on an ad-hoc base an equivalent technology) products and
services to substitute the copper-based products are made available in a timely
manner.

c) Appropriate quality of service (QoS) of wholesale products and services is
guaranteed.

d) Clear and transparent processes are discussed and agreed with the access takers,
including KPIs, service levels and dissuasive penalties in case of breach, that allow
a smooth customer transfer.

e) Copper switch-off, commercial and/or operational, means copper switch off for
everybody, even more so for the incumbent’s own retail, wholesale and any
internal or other use.

f) A non-discriminatory approach is applied also with respect to the receiving fibre
network i.e. the incumbent's fibre network versus any alternative fibre network.

113. To such aim, ecta would like to put forward specific proposals that can ensure a quick
VHCN adoption.

114. First of all, ecta calls for a firm involvement of public authorities in conveying the 'end
of copper' message to increase awareness of its impending arrival, as this would give a
clear message to the European citizens and businesses that the copper network will have
an end of use date. This would have an encouraging effect on the market.

115. Second, as a core measure, the authorities should ensure stable wholesale copper access
prices, which will provide all parties regulatory and financial certainty.

116. Third, a game-changer for encouraging a quick transition from copper to fibre and for a
timely and effective take up of VHCN networks would consist in the introduction of
harmonized incentive measures for alternative operators’ migration from copper to
FTTH networks to ensure a level playing field vis-a-vis incumbents even more in those
Member States where no “premium prices” exist. These measures should at least include
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efficiently designed incentives such as free of charge one-off activation on fibre and free
of charge de-activation on copper.55

117. Finally, another crucial harmonized measure to diffuse across all EU Member States
would consist, in ecta’s opinion, in timely introduction of incentive schemes for the
operators to ensure that the consumer gets an effectively ready to activate fibre line and
does not pay for the activation fee (building of the last meters of infrastructure and fibre
cable between the operators’ node and the customer premise and the activation fee to be
financed with state aid). In addition, should the incentive schemes foresee vouchers for
the end users, all the measures should be in place to make sure that alternative operators
are not discriminated compared the incumbent operators in activating them.

6.2.2 ecta consideration and proposals on scenario 6 bullet points 1&2

General considerations on spectrum

118. In general, ecta appreciates that the Commission, in the White Paper consultation, puts
the spectrum among the most crucial issues hampering the achievement of the single
market for electronic communications networks and services. ecta encourages all
measures to ensure a harmonized approach at the European level for the national
spectrum assignment procedures, with a view to foster wide mobile and fixed wireless
coverage and innovation, with the widest investments in 5G and 6G by the bidders, as
opposed to favouring the highest revenues for Member States (which has often been the
case until now).

119. In these terms, ecta agrees with the Commission’s proposals for a more harmonized
approach for: (i) EU level planning of sufficient spectrum for future use cases, (ii)
strengthening EU level coordination of auction timing, and (iii) considering more uniform
spectrum authorisation landscape.

Spectrum awarding procedures, duration, and renewal

120. As stated by the Commission, today we see in the EU many different national spectrum
authorisation procedures, conditions, and timing, resulting in a fragmented approach to
radio spectrum management, especially the spectrum allocation procedures. Some
Member States have so far used those procedures as a cash cow with the aim of extracting
the highest amount of resources from the sector, while some Member States have been
more virtuous and have privileged (correctly) the network deployment rather than
incomes for State budget through properly designed auction mechanisms. Figure 19
below clearly indicates how the effective price paid per megahertz per population for a
certain 5G spectrum band has significantly diverged between Member States compared

%5 The incentives foreseen by the Italian NRA AGCOM in Decision 114/24/CONS, Article 43 as a whole, and in
particular points 5, 16,17,18,19 and 20, available here in this respect could be a best practice to refer to when
designing such measures at the EU level.
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to the EU average price. This divergence is due to some Member States designing
awarding procedures to increase the fees for that spectrum.

700 MHz 3.4-3.8GHz
Croatia 0.0093

Latvia 0.0937 0.0689
Portugal 0.1864 0.0763
Germany 0.2005 0.1691

Finland 0.2008 0.0363
Greece 0.2367 0.0242 0.0015

Czech 0.2423 0.0235%
Republic
Slovakia 0.2984

Cyprus 0.3089 0.0429
Spain 0.3552 0.0452¢%8
Luxembourg 0.4432 0.0878

Italy 0.5737 0.3823
Sweden 0.6629 0.0567
France 0.6918 0.1328
0.0000
Romania 0.005389
Bulgaria 0.0075
Ireland 0.0341

Netherlands Incalculable

Austria Incalculable Incalculable

Denmark Incalculable Incalculable Incalculable

Hungary Incalculable Incalculable

Slovenia Incalculable Incalculable Incalculable
Band Average in €/ MHz/pop
700 MHz 0.3269
3.4-3.8GHz 0.0712
26 GHz 0.0018

Figure 19: final 5G post-auction spectrum fees vs. average price in Euro/MHz/population, Source: Study on assessing the efficiency of
the radio spectrum award processes in the Member States, including the effects of applying the European Electronic Communications
Code, Jan 2023, available here.

121. In the same vein, in several Member States, with the same objective of maximising the
fund extraction from the operators, the spectrum that was put into awarding procedures
was not ready to be used. In some extreme cases, the spectrum was occupied by the use
of other technologies and operators, and it took several years for the Member State to
liberate the spectrum, meaning that operators started to pay for the spectrum well before
being able to put it to use. In addition, in other cases, 5G spectrum has been awarded too
early (in some cases in markets with no 5G devices), the award was not triggered by a
market need and therefore it put at risk market sustainability.
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122.The spectrum awarding procedures, used as a cash cow, had three negative effects on
the overall state of art of the mobile networks and services markets in Europe. First, the
very high auction costs have taken away important resources from the industry which
would have been used for investing in timely and efficient network deployment. In fact,
ecta believes that such approach has caused delays in network deployment and has
impacted the overall network quality. Second, it resulted in market exit of operators who
were crumbling under the weight of their debt and hence reduced competition with all
the known negative consequences. Third, it created a two-speed Europe where some
operators active in the virtuous Member States such as France, have scored a very
positive 5G network deployment rate while the others suffer as each Euro spent on the
auction will not be spent in network deployment.

123. Moreover, ecta notes that today, in several EU Member States, there are structural
problems related to an unbalanced spectrum portfolio between the large (early entrant)
MNOs and the smaller MNOs who are generally late entrants.

124.The most striking examples of this situation are in Germany, Italy, and Slovenia. 1&1,
lliad Italia, and T-2 represent the challenger MNOs that entered the national mobile
communications markets at a later stage than early entrant MNOs, and suffer from either
total lack of spectrum holding in low bands (<1GHz) or an unbalanced spectrum holding
vis-a-vis the large (early entrant) MNOs. In figure 20, the most striking example of
Germany is shown.

German MNOs - Unbalanced Frequency holdings

40
30
20
a RN EEN I
0

700MHz  800MHz S00MHz  1.5GHz 1.8GHz 2GHz 2.1GHz 2.6GHz 2.6GHz 3.5GHz
TDD TDD

M Telefonica W Vodafone Deutsche Telekom 1&1 Mobilfunk

Figure 20: German Mobile Spectrum Distribution by frequency band, source: data elaborated by ecta.

125. In Germany, the challenger MNO 1&1, does not hold any low band (<1GHz) spectrum
and in general holds only 20 MHz FDD spectrum in the 2 GHz band and 50 MHz TDD
spectrum in the 3.5GHz band. This is a totally insufficient amount of spectrum in
comparison to the spectrum holdings of its competitors and renders effective
competition in German mobile market totally impossible.

Page 61 of 77



o

ecta

126. The challenger MNOs who are generally late comers hold much less spectrum than their
competitors, especially in the low bands, and this creates significant competitive
problems. The low band spectrum frequencies, by way of their intrinsic technical
characteristics, ensure the best indoor coverage and in general they are essential for non-
urban areas because they ensure coverage also over long distances. All in all, low band
frequencies are indispensable to offer competitive services to the end-users, be they
consumers or business users.

127. ecta considers that the competition issues for small MNOs should necessarily and
urgently be solved through policies which should ensure a more equal and fair spectrum
allocation between the smaller operators and the bigger/incumbent operators. If this
issue will not be solved in a structural manner during the available spectrum renewal
processes across Europe, it will perpetuate real competitive flaws and will create
obstacles the effective take up of 5G and introduction of 6G technologies in selected EU
markets such as Germany, Italy and Slovenia. This in turn will have a negative effect on
the competition exerted by MVNOs on the retail markets.

128. ecta is convinced that this is a top priority objective that could be achieved with
appropriate and innovative spectrum allocation (both through the license awarding or
through the license renewal) models such as the ones adopted in France with the “new
deal mobile”. This brought France on the one hand to a fair and more balanced allocation
of the low band spectrum among all 4 mobile network operators at affordable fees, and,
on the other hand, allowed a greater 4G and 5G coverage also in the most rural areas, for
the benefit of French citizens. These are win-win strategies that should be promoted in
all EU Member States through a more harmonized spectrum management. ecta would
like to highlight that the other approaches already foreseen by the EECC, are equally
useful but they should be applied in a more harmonized manner across Europe. For
instance, some spectrum approaches already used with success include reserving an
adequate portion of the low band spectrums in auctions for the later entrants, or the
granting of the low bands already available through individual granting to the late comers
to compensate and balance the MNOs’ spectrum portfolios. In parallel, for the national
cases such as the German one, national roaming should be foreseen by regulation to
support a new entrant during the initial deployment of its mobile network, as a necessary
auxiliary measure which cannot be considered as a substitute for individual spectrum
rights.

129. It is therefore crucial that a more harmonized structure for spectrum assignment and
spectrum renewal is applied across the EU. In particular to such aim, ecta would suggest
several actions.

130. First, ecta would warmly suggest harmonized spectrum assignment (both in terms of
awarding of the spectrum and of its renewal) procedures to ensure that in each Member
State maximum weight is given to the deployment commitments from participants rather

Page 62 of 77



o

ecta

than ensuring the highest state income>® and would ensure a greater balance of the
spectrum holdings of the existing players in each Member State. In this sense, two
detailed policy actions can be contemplated. First, a modification of the spectrum peer
review process to ensure full transparency for all involved stakeholders, including the
operators, and an obligation of the Member States competent authorities to participate to
the peer review process, would be highly beneficial. Second, draft spectrum assignment
measures should be subject to notification to the Commission by the national competent
authorities, enabling the Commission to provide comments with the indication of EU best
practice (a system along the lines of Article 32 EECC). While Commission comments
would not be binding, this could be a useful tool on one hand to provide a more
harmonized indication to the Member States and on the other hand to keep the existing
balance of powers by making sure that the final decision belongs only to the Member
States’ competent authorities.

131. Another point which is strictly connected to the previous one regards the management
of spectrum when it comes to the duration and renewal conditions. Today we see
diversified practices by the different Member States which do not help fostering the
internal market.

132. To overcome this issue while preserving the autonomy of the Member States and
keeping the existing balance of power, ecta would warmly suggest a more harmonized
spectrum management by ensuring:

a) clear duration and renewal conditions to be defined and made public well in
advance (i.e. at least 5 years before their expiry);

b) the effective spectrum availability and readiness to be used;

c) measures to create a well-balanced mobile market structure by easing, inter alia,
the spectrum deficit of the late entrants, including the low band spectrum which
is key for indoor coverage and coverage of the rural areas. This should be
performed through the best practice models such as the French new deal.

Itis equally important in this context that should a spectrum renewal process instead
of a spectrum awarding take place, the annual renewal fees should be defined in a
reasonable manner. The past spectrum prices updated with some mark-up including
the inflation rates, with the aim of increasing the prices, should not be used as a
reference for setting the annual fees.

% The French Model, “le New Deal mobile”, available here, consisted in re-balancing the spectrum allocations of the
four French MNOs in very precious low bands, namely 900 MHz, 1800 MHz and 2100 MHz, and at the same
time, extending the rights of use of the spectrum by receiving their commitment to cover the most rural areas by
significantly increasing the French consumers’ and businesses’ welfare (the progress data available here) , is a
best practice that should be taken as reference in designing the harmonized spectrum allocation policies by the
Commission.
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EU-level licensing/authorization scheme for spectrum use and satellite
technologies.

133. When it comes to the Commission’s WP proposal regarding the operators of EU core
networks and pluri-national operators who can be provided with the possibility to
request competent authorities to seek better aligned national authorisation processes
and conditions, ecta has the following remarks. This should be applied especially to the
existing spectrum usage rights or general authorisations, to the duration of licenses,
spectrum usage conditions, such as quality of service objectives/obligations in the
context of the 2030 connectivity targets, and to the possibility to integrate satellite and
terrestrial networks into new hybrid networks. ecta believes that the rules should be
designed to not confer a competitive advantage to some operators over the others. This
means that if a certain rule aimed at facilitating investment is adopted it should be applied
indistinctively to all operators irrespective of their scale, size, and presence in the
multiple Member States. If this is not the case, the rule would favour only the 3 or 4
biggest players, thus unduly disadvantaging the smaller competitors and new MNO
entrants and impeding competitors to scale up.

134. When it comes to a common EU-level licensing/authorization scheme for spectrum use,
ecta calls on the Commission to exercise great caution. This kind of ‘solutions’ would
favour only the 3 or 4 biggest players having the largest presence in the EU and with the
necessary scale to win the pan-European award proceedings. It would also be inefficient
since it would imply some spectrum being awarded at the same time in Member States
with different level of market deployment with negative effects on the operators’ financial
sustainability of the investment in those Member States where the demand is absent. The
only justified case for a common licensing/authorization scheme is spectrum aimed at
satellite communications (i.e. the 2GHz band)>7, which by its own nature could foresee a
European award procedure.

135. However, should this be the solution adopted for satellite communications by the policy
makers under an EU level selection process, in order to ensure a competitive outcome
with the concrete benefits for the welfare of consumers and businesses, in line with the
provisions of the EECC, safeguards are needed. ecta underlines that the selection rules
should necessarily foresee that the awardee/s are obliged to offer effective and efficient
wholesale access to their network that emit in the awarded spectrum and to the related
services on a non-discriminatory basis in order to ensure the effective and efficient
provision of Machine-to-Machine (M2M) and IoT services across the EU.

Coordinated release and refarming of spectrum

136. ecta notes that the Commission’s WP also proposes a coordinated release and
refarming in general, and especially when it comes to 2G/3G network switch off by

57 Which is currently the only band under discussion by the EU institutions as the deadline of the current rights of use
(MSS) is approaching (2027).
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stating: “Coordinated release and refarming would be crucial in this context. Key example
is the coordinated switch-off of 2G and 3G networks (with release of the relevant spectrum
for other uses) while, in parallel, implementing solutions for continuous support of
important legacy services such as emergency and critical communications (e.g. eCall)”". ecta
is concerned with this statement, as it believes that the 2G and 3G switch off is an
important process that should, on one hand, be coordinated by the spectrum holder (i.e.
the operator) with the competent national authorities in order to minimize the risk of
consumer harm, but on the other hand, in terms of timing, it should be left to the
commercial will of the operator. It is the network operator which can evaluate, better
than anyone else, the technical and commercial maturity (enabling the switch to newer
technologies) encountered in the Member State(s) in which it is active.

137. ecta firmly believes that, in addition, the solutions for the legacy services that would

foresee an inefficient use of the spectrum (i.e. the imposition of 2G/3G network continuity
in time for the eCall when precious spectrum should be used for new technologies such
as 5G and 6G), would create a real harm to the EU market. Therefore, ecta invites the
Commission to exercise caution and suggest the exploration of more efficient solutions,
such as aftermarket solutions, to overcome the issue of the existing vehicle fleet that has
legacy eCall solutions based on 2G/3G technology, rather than imposing on the operators
to keep the 2G/3G. For reference, ecta and others have rejected the approach suggested
by a recent IDIADA Study>8.

Towards 6G technology

138. The Commission’s WP, in relation to the 6G, states that Wireless service deployment

require the availability of sufficient spectrum resources. This include evolving and new areas
such as vertical use cases, 6G, IoT applications, WiFi, local spectrum use and includes rapidly
developing satellite communications, ensuring secure government and commercial
applications, including direct-to-device satellite connectivity, using spectrum allocated for
mobile satellite and, if appropriate, terrestrial services. In this context, it proposes that in
order to ensure that new technology advancements are rolled out across the EU at the same
time, an EU spectrum roadmap towards 6G should be enshrined in the law and enforced in
a coordinated way by all Member States.

139.ecta agrees with the spirit of the proposal. However, ecta would like to kindly invite the

Commission to exercise caution. ecta believes that industry and policymakers should be
cautious about creating inflated expectations for 6G, to avoid another hype cycle about
‘the next G, leading to inflated spectrum fees, political pressure on roll-out which is
disconnected from actual user demand and operators’ ability to invest in infrastructure
and monetise services, etc. Spectrum assignment in the context of 6G should be analysed
with this in mind, also considering that user demand for the network and service
capabilities being envisaged for 6G is far from materializing (indeed, user demand for 5G

58

The IDIADA Study, suggested as best solution to deal with the issue of existing vehicles circulating which have
legacy eCall solution based on 2G/3G technology to keep the 2G networks active until 2035.
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Stand-Alone capability remains limited so far). In any case, licensing of additional
spectrum in the context of 6G is not to be expected before 2029. That being stated,
consideration can be given to defining additional primary and pioneer bands in the
coming couple of years, in a manner analogous to what was done for 5G, to drive the
equipment industry’s economies of scale, with an assumption of deployment from 2030
onward.

140. ecta, as for the other spectrum bands, also for 6G, firmly believes that spectrum

assignment policies and procedures of many EU Member States must be substantially
improved, to ensure sustainable investments from operators and the associated socio-
economic welfare maximization. 6G spectrum auctions, aiming at awarding the
frequencies which are not so far allocated for electronic communications services, should
not be held at too early a stage by the Member States just with the objective of gaining
resources for the state budget if the market context is not ready for 6G, (such as, for
instance, the spectrum is not yet fully made available, 6G devices are not yet available,
use cases are not mature). Good design of spectrum assignment procedures should
ensure sustainably competitive markets, as competitive markets help to combat inflation.
Future spectrum assignment procedures, including in the context of 6G, should focus first
and foremost on promoting socio-economic welfare, in the form of joint coverage of rural
areas by mobile and fixed wireless network operators in line with the EU’s 2030 Digital
Targets, as well as preserving competition, with all wireless network operators enabled
to achieve balanced spectrum portfolios, plus enabling pro-competitive network sharing
among operators. Policy decisions are needed in particular to avoid that some Member
States’ spectrum assignment proceedings are driven once again primarily by cash
generation for state budgets, in ways that drain precious resources from the mobile
telecoms market which are ultimately detrimental for users. In this context, ecta would
like to emphasize, once again, its appreciation for specific harmonization of the Member
States’s spectrum assignment proceedings, with a focus on limiting auction reserve
prices, and aiming explicitly at avoiding the repetition of extremely high auction prices,
and deliberately unbalanced and anomalous outcomes (prevalent in the 700 MHz and 3,5
GHz bands due to auction design>? ), etc.

Towards a more efficient use of spectrum

141. In relation to the need of a more efficient use of spectrum, the Commission’s WP states

that stricter conditions attached to spectrum usage rights could be considered, including
“the principle of ‘use it or lose it’ to avoid the creation of barriers to market entry and
inefficient allocation of scarce resources”. Furthermore, these objectives could be pursued
“whenever possible through shared and flexible use of spectrum with innovative and

59

Examples include Member States where 700 MHz and 3,4-3,8 GHz auctions were deliberately structured to have
asymmetric outcomes (e.g. no 700 MHz spectrum for the new entrant, only 2 operators with large 700 MHz
assignments, e.g. 2 out of 4 operators in the 3,5 GHz band being able to obtain 80 MHz, whilst the other 2 having
only 20 MHz, etc.)

Page 66 of 77



o

ecta

dynamic solutions or new forms of licensing and methods using, databases and licensed-
shared access, geolocation, and artificial intelligence”.

142. ecta, in principle, agrees with those considerations. However, ecta invites the
Commission, before taking any policy action, to carefully assess the technological
maturity of new forms of licensing, equipment etc. as well as effectiveness of the services’
demand in order to avoid inadvertently hindering innovation and ensure that those new
forms do not compromise the effective and efficient use of the spectrum resources
awarded to the operators who have the right to use the spectrum. Operators must have
on one hand, appropriate time to assess and test their services before the related
commercial launch (especially if the spectrum in question is to be used for a new service)
and, on the other hand, to see their service not technically compromised. This could
effectively bring greater efficiency, but at the same time, given the innovative character
those solutions, before imposing any of those solutions on the EU market, the policy
makers should ensure that all issues regarding their effective level of use, their technical
availability and difficulties in using those for the existing and newly allocated spectrum
are resolved. Moreover, concerning shared and flexible use of spectrum with innovative
and dynamic solutions or new forms of licensing and methods using, databases and
licensed-shared access, geolocation, and artificial intelligence, in-depth evaluations are
needed in order to understand their feasibility and their potential impact on the market.

EU Spectrum management in the international arena

143. The Commission’s WP puts forward also some proposals regarding a more coherent
spectrum management approach that in the Commission’s opinion should be developed to
ensure the EU’s digital sovereignty and to defend EU interests externally: the EU should
retain full control over EU spectrum usage decisions especially when confronted with
geopolitical and security challenges to guarantee the cybersecurity, independence and
integrity of EU communications networks (the preparation of technical harmonisation
measures for the use of spectrum in the Union and of international negotiations such as
World Radiocommunication Conferences. Member States, if appropriate at Council level,
should be able to take positions regarding spectrum management in full independence from
non-EU actors. This would mean in concrete terms, to reconsider the role of the European
Conference of Postal and Telecommunications Administrations (CEPT) in EU decision
making, given the representation of non-EU Member States in this international body. Going
forward “while continuing to rely on the technical expertise of CEPT, the Commission
would like to be assisted by an ad hoc group composed solely of the Member States’
representatives whenever issues linked to EU sovereignty might be at stake”.

144. ecta, while it in principle, understands the motivations of the Commission regarding the
geopolitical situation and its complexity, suggests to not put into discussion the role of
the CEPT in EU decision making, and emphasises the importance of keeping the current
rules. ecta notes that the presence of the non-EU countries/undertakings/organizations
in the technical preparatory work in the CEPT for EU decisions on spectrum
harmonization and international negotiations has not created any issues of concern for
EU sovereignty and instead it has been useful to reach technically sound decisions. In any
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case, in Europe the process of harmonizing technical use conditions is based on service
and technology neutrality principles and while in CEPT the decisions are based on
consensus, they are adopted by European administrations only, who represent the
majority by considering the EU27. In light of those considerations, ecta emphasizes the
importance of multilateralism of dialogue on the technical issues also with non-EU
countries. This approach, in fact, by allowing the involvement of all relevant parties,
enables Europe to be best prepared for the international negotiations. ecta therefore,
endorses preservation and continuity of the current spectrum governance framework.

145. When it comes to harmful radio interference affecting Member States and originating in
third countries, ecta agrees with the Commission insofar it suggests that this should be
addressed through strong and efficient action not only by the Commission but also, by all
Member States acting jointly in support of bilateral negotiations and in multilateral
negotiations with third countries including in international fora such as the International
Telecommunication Union. In fact, ecta believes that having a more coordinated EU
approach in relation to radio frequency interference in EU Member States from third
countries would be beneficial overall. In ecta’s view, the Commission’s support should be
sought on a case-by-case basis and on the specific request of the Member State/States
involved. However, ecta emphasizes that for the Member States and the Commission to
be able to deal with those interference issues in a better position, the EU should ensure
adequate conditions in the international agreements by ensuring a primary allocation of
the bands in the Radio Regulation (i.e. 3,6-3,8 GHz is the most striking example).

Finally, with regard to security, cybersecurity is an issue of utmost importance. While we
acknowledge the challenge faced by Member States for greater harmonization of
cybersecurity requirements across the European Union, ecta supports a harmonized
security framework with common standards, certifications, reporting, and notification
obligations to strengthen resilience within the EU based on technical criteria and
certification reflecting international state of the art security standards. ecta considers the
5G Toolbox, supported by facts and clear evidence, as already a good instrument, as it
follows a risk-based approach and is material and vendor-neutral. Regulatory
requirements for cybersecurity should consider the needs of operators and the shared
responsibility of the whole ecosystem. EU legislation on cybersecurity should be
consistent with the principles of EU, Member State and international law. In fact, the
diversity of suppliers is a crucial enabler to the EU’s and Member States’ digital economic
development and technological progress.

Instead, ecta would have expected a more ambitious approach in the WP, by adopting a
more flexible approach and promoting the development of innovative network
architectures based on open standards and interoperability. Otherwise, there is a risk
that decisions and relevant developments will occur outside the EU. The White Paper
must ensure that Europe's innovation potential is not once again positioned outside. This
kind of approach if adopted, would significantly contribute to European sovereignty.
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Country of origin principle for core networks and services

146. ecta notes that in the Scenario 6, bullet point 2, the Commission considers, “in order to
facilitate the single market and building scale for activities of all players, a more
harmonized approach to authorisation (through the possible establishment of “country of
origin” principle for certain activities less connected to consumer retail markets and local
access networks)”.

147. ecta has serious doubts regarding both the specific proposal and the issue that it would
aim to overcome. First, ecta notes that, as of today, the EECC already provides for a light
touch authorization regime based on notification. It is true that this regime shows
fragmentation in terms of requirements set by the single Member States. ecta believes
that these issues could be more effectively overcome by fully harmonizing the notification
and related (e.g. periodic reporting) requirements across the Member States, rather than
attempting to introduce a country of origin principle. Moreover, even though a country of
origin principle were hypothetically to be adopted, it would not solve the real
burdensome regulation such as different obligations across the EU with regard to
network/service incident reporting or security vetting requirements, building lawful
interception capabilities, data retention regimes, privacy and reshoring requirements or
cybersecurity and reporting obligations which have nothing to do with the authorization
regime and are for the most part outside the remit of the EECC. In fact, regarding the
forms of regulation listed in the previous sentence, ecta believes that the intention is
laudable, but that proposals put forward by the Commission neither seem realistic nor fit
for purpose for the objective of simplifying and easing the regulatory burden of the
operators.

6.2.3 ecta consideration and proposals on scenario 7

148. ecta believes that the imperative to address climate change has never been more
pressing than today. The Commission’s ambitious objectives, as outlined in the EU Green
Deal and the Fit for 55 package, set the target of achieving zero net greenhouse gas (GHG)
emissions by 2050 and a 55% reduction by 2030. ecta notes that the Commission’s WP
puts an important emphasis on the sustainability issue by indicating in Scenario 7: “ The
Commission may consider facilitating greening of digital networks through promoting the
timely switch-off of copper networks and the move to a full fibre environment and a more
efficient use of networks (codecs) throughout the Union territory”. ecta appreciates the
spirit of the Commission’s scenario and would like to provide its contribution to this issue
through specific consideration and proposals.
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Electronic communications sector, a global sustainability enabler

149. Firstly, ecta notes the ambitious environmental goals defined by the European Union

and the outcome of several studies®9, showing that electronic communications networks
and services will have a crucial role in enabling a significantly lower energy consumption
in other sectors, put electronic communications at the centre of the green deal and gives
electronic communications a special status with respect to the other sectors.

In fact, the electronic communications sector has all the potential to be a global
sustainability enabler for all other sectors including the most energy consuming ones.

150. For ecta, the “Green ICT” and “ICT for Green” are two different sides of the same coin,

but in order to assess the real value of such coin they both should be assessed through
adequate and harmonized measurement methods based on common and harmonized
indicators.

151. Indeed, ecta regrets that no consideration, argument, and reflection is put forward by

the Commission’s WP when it comes to the positive role of electronic communications in
enabling the reaching of the objectives defined by the Paris Agreement and European
Green Deal. This is a crucial element that should necessarily be included in all
forthcoming reflections by the EU policy makers, for instance by highlighting it and
proposing the actions to effectively measure such enabling effect. In that respect, setting
standard reporting criteria for scope 4 could be extremely useful. This is the case because
the electronic communications sector, in addition to having already taken actions to
reduce own emissions, is effectively helping to combat climate change by reducing the
emissions of wider industries.

152. ecta would like to emphasize that this crucial aspect has been explicitly mentioned by

the European Council, in its recently adopted Conclusions®! on The Future of EU Digital
Policy in point 35, whereby the Council: “CALLS for developing evidence-based
assessment methodologies for measuring the environmental footprint as well as the
positive effect of digital technologies based on high-quality, comparable, reliable and
standardised data, and ENCOURAGES the Commission, Member States and
stakeholders to use these methodologies to explore and harness the potential positive
net environmental impact of digitalisation to assist the EU in achieving its goal of

60

See, inter alia, Belkhir, L. & Elmeligi, A. (2018), ‘Assessing ICT global emissions footprint: Trends to 2040 &
Recommendations’, Journal of Cleaner Production (estimates 3.5% by 2020 and 14% by 2040). The Shift Project,
(2019). ‘Lean ICT — Towards Digital Sobriety’: (estimates 4% by 2020) GreenlIT.fr, ‘ICT’s global environmental
footprint’, September 2019; Arcep, ‘Future Networks - Digital Tech’s Carbon Footprint’, October 2019; CGE,
‘Reducing digital technology’s energy consumption’, December 2019; and Citizing, ‘ICT’s carbon footprint in
France: are public policies enough to handle increasing usage?’, June 2020.

61 Available here.
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transitioning to climate neutrality by 2050 and the energy efficiency targets for
2030”. (ecta emphasis added).

Energy consumption and WP proposals

153. After the Paris Agreement that set objectives regarding net zero emissions, the issue of
energy consumption has acquired a crucial weight for the electronic communications
sector which historically considered this issue as a key one in terms of cost efficiency. In
fact, the energy consumption has always been one of the most important operational cost
components incurred by electronic communications operators.

154. In relation to the actions to the challenges posed by the energy consumption, ecta agrees
with the WIK-Ramboll Study findings®? on the trade-off between increased data
consumption and proliferation of devices which increase the GHG emissions and the
increased energy efficiency and reliance on renewable energy which decrease the GHG
emissions.

155. Several ecta members, have taken substantial actions to increase their energy efficiency.
Those actions mainly consist in two substantial strategies: i) reliance on renewable
energy to limit the carbon footprint, ii) optimization of network data traffic, and
minimization of the pressure on digital infrastructures and of energy consumption.

156. ecta firmly believes that those two are equally important actions which should be
further promoted by the policy makers.

157. In relation to a greater reliance on the renewable energy to limit the carbon footprint
ecta proposes encouragement of the use of independent renewable energy producers by
the electronic communications operators by providing incentives such as tax credits and
encouragement of the power purchasing agreements between the electronic
communications operators and independent renewable energy producers through
dedicated incentive measures.

158. In relation to the optimization of network data traffic, ecta emphasizes that mobile video
streaming is a main driver of mobile network data traffic. Video is the most relevant traffic
type generated on the mobile networks through the use of smartphones deriving from
increased view time, a greater amount of video content, transition towards higher
resolutions and more complex formats. ecta is convinced that the user perception of
greater resolution after a certain threshold (i.e. on the smartphones HD- 720p) tends to
remain constant to the increase of resolution. However, the settings are not generally
optimized to enable data consumption savings. In fact, the general trend is to offer high-

62 Available here.
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quality video profiles by default without distinguishing the services that would require
this and those that do not.

159. In relation to optimization of network data traffic, and minimization of the pressure on
digital infrastructures and of energy consumption, ecta proposes for mobile networks,
encouragement of measures and practices such as: i) Generalisation of efficient codecs,
ii) Data saving mode by default, iii) 30 frames per second (instead of 60), iv) No high
dynamic range, and v) Video definition adapted to screen sizes (i.e., no 4K on
smartphones).

160. ecta would like to underline that in light of the recent evidence on the relation between
the use of generative Al the impact it has on the sustainability objectives®3, the actions
proposed in previous paragraph become even the more important.

Eco-design of devices and services, a key objective

161. A connected issue to the previous one regarding the optimization of the energy
consumption relates to the need of designing not only more sustainable digital devices
but also digital services to extend the lifespan of terminals and promote an environmental
sobriety approach in line with international environmental objectives.

162. ecta would like to underline the importance of the recent ARCEP Study®* defining a
“General Policy Framework for the ecodesign of digital services”. This study, clearly
indicates that the scope of the policy framework: “covers all digital services which is
understood to mean® the association, with a view to creating a functional unit, of: e
equipment that provides the ability to store, handle, and display bytes (servers, user devices,
ADSL routers, etc.); » infrastructures that host and connect equipment (operator networks
and data centres in particular); e software stacks, i.e. that run on physical infrastructure
and make use of one another; o possibly other third-party digital services”.

163. A further innovative approach derives from the objectives set by the ARCEP proposed
Framework, which combine a full set of goals that if fully pursued would have in ecta’s
opinion a significant contribution to the sustainability objectives. These consist in:

a) Design more sustainable digital services to extend devices’ lifespan by
encouraging the ability for the service to be used on older devices and maintain a
suitable performance level; promoting the service’s adaptation to the context in
which it is being used or played, in other words optimising videos’ definition and,
more broadly, enabling a service to be used on the largest number of devices
possible (touchscreen interface, physical keyboard...); using open source,
publishing the service’s source code, as a way to extend the life of the services and

83 Recent article published in Nature, shedding light on this issue, is available here.

64 Available here.
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the devices being used, particularly for the Internet of Things (IoT); making
essential updates available for the whole of the device’s lifespan and, for
applications, making it possible to use the service on older versions of the
operating system or browser.

b) Promote a mindset of striving for eco-sufficiency in response to online attention
grabbing strategies, to align with international environmental targets.

c) Decrease the IT resources mobilised over the digital service’s life cycle, including
by optimising data traffic and digital infrastructure use.

d) Increase transparency on the digital service’s environmental footprint.

164. ecta would like to invite the policy makers to reflect on this framework and to assess
the voluntary actions that operators, device makers and the digital providers indicate for
the sector as a best practice for the eco-design of devices and services.

Sustainability and transparency

165. ecta would like to underline how the fight against climate change is a key priority of its
members when it comes to the sustainability and greening of the sector. In this sense, many
ecta members have pledged to do their part by committing to achieving Science Based
Targets. However, to accomplish this goal, there is still work to be done in gaining better
insights into their scope 3 emissions as those are very difficult to assess and there is no
standard criteria set so far.

166. In this framework, ecta emphasizes that the Joint Research Center (JRC), together with
the Commission, have recently published the report “Identification of common indicators to
measure the environmental footprint of electronic communications networks (ECN) for the
provision of electronic communications services (ECS)” which presents a series of KPIs to
measure environmental impact of the networks. These should be the base for a future code
of conduct for the electronic communications network and services operators, to which
operators could voluntarily adhere. In this sense, ecta underlines that on the scope 3
emissions, there remains great amount of work to be done and the first release of this code
of conduct should include only the indicators defined as “must have” which are considered
core and which don’t present important standardization gaps.

Taxonomy

167. ecta firmly believes that the taxonomy framework can become a key tool for guiding
network operators and Member States in their investment activities to comply with the
EU's climate targets, while also increasing attractiveness for capital markets to contribute
to the EU digital objectives by investing in secure and sustainable networks.

168. Therefore, ecta underlines that electronic communications networks should be included
in the EU Taxonomy. This would recognise the substantial efforts made by European
telecoms network operators to reduce their emissions and environmental impact.
Moreover, the necessary investments for telecom network deployment should align with
the EU sustainability standards. It will thus be crucial to provide guidelines for
investments in Europe’s digital infrastructure so that they remain consistent with the
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EU’s net zero climate goals. In particular, ecta kindly invites the policy makers to consider
the communication networks similar to the electricity network under activity 4.9
‘Transmission and distribution of electricity’ in the next modification of the Climate
Delegated Act.

169. ecta considers the report “Identification of common indicators to measure the
environmental footprint of electronic communications networks (ECN) for the provision of
electronic communications services (ECS)” as a suitable reference for setting the potential
technical taxonomy criteria, given that the results have been obtained through
consultation and discussion with European telecommunications network operators and
the report defines sufficient environmental KPIs to be considered “must have” and not
exhibiting significant standardisation gaps.

7 ecta concluding remarks.

The European model, anchored in a pro-competitive EU legal framework for electronic
communications, has consistently demonstrated its effectiveness and should be
maintained. Ensuring stability and predictability within this framework is crucial for
maintaining the telecom sector's attractiveness to investors. Regardless of the country's
size or the player's scale, everyone should have a fair opportunity to take a leading role
in the EU.

In the past two decades, digital technology has emerged as the most influential force
shaping our society. An inclusive electronic communications sector, embracing a variety
of participants, both large and small, and nurturing a diverse array of products and
services, is essential to empower the entire European economy and unleash its innovative
potential in the digital realm. This diversity serves as a crucial element, ensuring the
adaptive fulfilment of the ever-evolving needs of businesses and public administrations.
In other words, diversity is essential to guarantee Europe’s competitiveness.

The policy direction under consideration by the European Commission could structurally
and irreversibly undermine the future of the European Market, where the
telecommunications sector plays a fundamental and strategic role.

Consequently, carefully identifying, where appropriate, genuine regulatory solutions,
while preserving the European model and its competition-friendly (ex-ante) regulatory
framework, including the well-established competition law principle that those with
special power also bear special responsibility, will make it possible to increase
investment in VHCN, promote the internal market and technology adoption, and improve
operators' financial performance. This entails reducing costs and fostering synergies
through a more harmonized EU internal market, all while nurturing a robust competitive
environment.

Today, the imperative to address climate change has never been more pressing. The
Commission's ambitious objectives, as delineated in the EU Green Deal and the Fit for 55
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package, set the target of achieving zero net greenhouse gas (GHG) emissions by 2050
and a 55% reduction by 2030.

Electronic communications networks and services already serve as crucial components
in advancing these goals, and their significance will only amplify as they contribute to
aiding other sectors of the economy in mitigating their carbon emissions.

170. In light of the previous observations, evidence, and considerations, ecta respectfully
invites the Commission, during the forthcoming reflections on the future of the sector to:

i. Further reflect on the scenario 5, bullet 1 (encouragement of VHCN adoption
and copper switch-off) by considering:

a.

b.

Involvement of public authorities in conveying the 'end of copper' message
to increase awareness of its impending arrival,

Stable wholesale copper access prices which will provide all parties with
regulatory and financial certainty.

Harmonized incentive measures for alternative operators’ migration from
copper to FTTH networks to ensure a level playing field vis-a-vis
incumbents even more in those Member States where no “premium prices”
exist. (e.g. incentives such as free of charge one-off activation on fibre and
free of charge de-activation on copper).

Harmonized incentive schemes for the operators to ensure that the
customer gets an effectively ready to activate fibre line (e.g., building of the
last meters of infrastructure and fibre cable between the operators’ node
and the customer premise to be financed with state aid).

Alongside SMP-based regulation, preserve symmetric regulation as
described in article 61.3 of the EECC, given that it contributes, to promoting
a high level of investments in VHCN while avoiding inefficient economic
duplications and ensuring a high level of competition and affordable offers
for the consumers.

ii. Further reflect on scenario 6 bullet point 1, on spectrum by considering:

a. Harmonized spectrum assignment procedures to ensure that in each

Member State maximum weight is given to the deployment commitments
from participants rather than ensuring the highest state income.

Modification of the spectrum peer review process to ensure full
transparency for all involved stakeholders, including the operators, and an
obligation of the Member States’ competent authorities to participate to the
peer review process. Moreover, draft spectrum assignment measures
should be subject to notification to the Commission by the national
competent authorities, enabling the Commission to provide comments with
the indication of EU best practice (a system along the lines of Article 32
EECC). While Commission comments would not be binding, this could be a
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useful tool on one hand to provide a more harmonized indication to the
Member States and on the other hand to keep the existing balance of
powers by making sure that the final decision belongs only to the Member
States’ competent authorities.

. Harmonized spectrum management with clear duration and renewal
conditions to be defined and made public well in advance (i.e. at least 5
years before their expiry) and the effective availability and readiness to be
used of the spectrum at stake aimed at creating a well-balanced mobile
market structure by easing, inter alia, the spectrum deficit of the late
entrants, including the low band spectrum which is key for indoor coverage
and coverage of the rural areas.

. Pan-European assignment structure for satellite within the 2GHz band with
wholesale access obligations for IoT service providers to allow European
leadership in the worldwide [oT market.

. Harmonized definition of electromagnetic emission limits through
reviewing Council Recommendation 1999/519/EC. The issue of different
implementations of Recommendation 1999/519/EC by Member States is a
serious problem which creates a two- speed Europe. In order to avoid
discrimination between operators in the Member States which apply
stricter limits than those recommended and those which apply the limits
recommended, ecta proposes to change the legislative instrument (by
foreseeing a Regulation) to make sure that the internal market is not
distorted, and operators are not discriminated. In particular, the Regulation
should foresee to this purpose a range of values, and all Member States
should set the limits at least equal to the lower end of this range while the
Member States that prefer can also set the values at the higher end (and
thus apply less restrictive limits).

Pan-European management of harmful frequency interference from third
countries to ensure timely and efficient solution for the interference
problems.

. Confirmation of the multilateral approach within CEPT to discuss on
spectrum harmonization decisions ahead of international negotiations.

iii. Further reflect on scenario 6 bullet point 2, for the use of “country of origin”
principle in authorization, by considering, a more harmonized set of requirements
associated with authorizations across single EU Member States, rather than
introducing the country of origin paradigm.

iv. Further reflect on scenarios 1,2,3 by ensuring that:

a. the funding foreseen and the partnerships they imply do not distort

competition and do not crowd out private investments, start-ups and in
innovation general.
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b. beneficiaries of those investments, in line with the liberal market principle,
should be eligible on the basis of location of their company on European
soil and on the basis of the payment of their taxes, regardless of their origin.

c. Further reflect on the Scenario 7, regarding the sustainability, by
considering:

d. Promotion and encouragement of the integration of environmental
characteristics into product design with a view to improving the product’s
environmental performance throughout its life cycle.

e. Designing more sustainable digital services to extend the lifespan of
terminals and promote an environmental sobriety approach in line with
international environmental objectives.

f. Decreasing the mobilized IT resources, optimize data traffic, and minimize
the pressure on digital infrastructures.

g. Encouragement of measures and adoption of the practices such as: i)
Generalisation of efficient codecs, ii) Data saving mode by default, iii) 30
frames per second (instead of 60), iv) No high dynamic range, and v) Video
definition adapted to screen sizes (i.e., no 4K on smartphones).

vi. Totally abandon the ideas described in Scenario 5, bullet point 2, and to
concentrate on the full and correct implementation of the EECC to ensure a
coherent implementation of the regulatory framework, rather than dismantling it
with the (incorrect) expectation that this would boost investments and innovation
in the sector.

vii. Totally abandon the ideas described in Scenario 4 (i.e. adding further
objectives to the EECC such as industrial competitiveness, economic security, and
sustainability, enlarging the scope of the EECC to digital platforms), and, to
concentrate on providing the sector with:

a. adequate pro-competitive regulatory measures,
b. specific incentives for using European services and
C. a fully-fledged and adequate framework for supporting the EU start-
ups.
k %k ok ok Xk

In case of questions or requests for clarification regarding this contribution, the Commission,
other Institutions and stakeholders are welcome to contact Mr Luc Hindryckx, Director
General of ecta or Ms Pinar Serdengecti, ecta Regulation and Competition Affairs Director.
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