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Executive summary 

ECTA welcomes the opportunity to comment on and to contribute to the draft BEREC Guidelines for 

Quality of Service (QoS) in the scope of Net-Neutrality (NN).   

Our comments focus on suggestions for further improvement, mainly on the following points?  

 Only if fair levels of competition, transparency and ease of switching fail to offset NN 

concerns NRAs should start looking into QoS and analyse the possibility to impose minimum 

QoS measures.  

 QoS measurements should duly take into account the differences between fixed and mobile 

networks, considering for example that the first depends on the quality of the existing 

access network (typically the one of the incumbent) and the latter is based on a shared 

access used by customer in mobility. 

 The notion of specialised services should be further divided in specialised services offered to 

consumers and high-end business communications services. There is no need for QoS 

regulation with regard to sophisticated business customers who are actively engaged in 

negotiating the various aspects of their services with their suppliers. 

 If needed, asymmetric measures are always preferable than symmetric measures which 

could result in a further competitive disadvantage for alternative operators that are not 

always able to offer the parameters required, or could provide it at higher cost that the 

incumbent transforming minimum QoS requirements in an anticompetitive leverage. 

 Monitoring of retail market conditions should, in any case, take into account wholesale 

market conditions and the ability of the SMP provider to influence retail offers of alternative 

operators.   
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General comments 

ECTA has consistently pointed out the prominent role that competition and transparency play in NN 

issues. However, according to the e-Communication Household Survey published by the European 

Commission in June 2012 just a minority of households considers the possibility of changing their 

broadband provider. In ECTA’s views this is the consequence of lack of sufficient competition in most 

of EU countries. 

Thus, at the outset, ECTA believe that, in the context of NN, regulators should encourage self 

regulatory measures – with a particular focus on transparency – able to address NN related issues 

and in the same time take positive steps to encourage consumers to switch between different fixed 

offers in order to seek the most adapted to their needs. This objective cannot be reached without 

measures aimed at easing switching contracts and providers as well as awareness raising campaigns 

directed to consumers.  

Only if fair levels of competition, transparency and ease of switching fail to offset NN concerns NRAs 

should start looking into QoS and analyse the possibility to implement Article 22(3)USD as well 

described in the draft Guidelines under consultation. As stated in the USD, minimum QoS 

requirements may be imposed “in order to prevent the degradation of service and the hindering or 

slowing down of traffic over networks”. This provision should therefore be seen as a last resort 

power to be used in very limited cases. Finally, QoS measures, in particular symmetric measures, are 

very likely to distort competition and innovation in broadband markets.   

ECTA agrees with BEREC’s conclusions (i.e. sections 6.2 and 6.3 p.55-56) that this approach is a direct 

application of the principle of proportionality. A key question arises however about when a market is 

to be considered sufficiently competitive and “functioning across several aspects” (section 6.3.2 

p.57). In ECTA’s views, the fact that incumbent operators still control an average of more than 45% 

of the retail broadband markets in Europe2 is a clear sign that EU broadband market are not 

functioning correctly and that before thinking of minimum QoS measures, regulators should focus 

primarily on pro-competitive measures.  

The lack of implementation of the 2012 NGA Recommendation and its consequences on the 

competitive outlook of NGA markets will have an adverse effect also on NN. ECTA believes that a 

forward-looking approach to NN should firstly avoid the creation of new retail monopolies on future 

networks.    

 

2. Scope  
 
ECTA agrees with the general distinction between internet access services (IAS) and specialised 

services. BEREC accurately describes the legal framework that may justify NRA intervention in case 

of service degradation and discrimination on the internet.  

As this distinction would be key to understand which framework applies to which services, ECTA 
would favour a clearer definition of the notion of “specialised services”. In particular, the concept of 

                                                           
2
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“closed network” may not be clear when it comes to specialised services offered to end-users, which 
we understand would be the focus of the QoS guidelines. Also, prioritised services should clearly be 
included in the definition of specialised services. 
 

We also advocate that the notion of specialised services be further divided in specialised services 

offered to consumers and high-end business communications services. In order to better 

substantiate the of high-end business communications services it is worthwhile to refer to:  

 Recital 48 of the USD clarifying that USD provisions are aimed at protecting consumers; and 

 Recital 21 CRD  clearly stating that “Provisions on contracts should apply not only to 

consumers but also to other end-users, primarily micro enterprises and small and medium-

sized enterprises (SMEs), which may prefer a contract adapted to consumer needs. To 

avoid unnecessary administrative burdens for providers and the complexity related to the 

definition of SMEs, the provisions on contracts should not apply automatically to those other 

end-users, but only where they so request”.  

The recitals illustrate that the primary aim of the Citizens Rights Directive is clearly to protect 

consumers. The directive also aims at protecting micro-enterprises and SMEs that contract 

consumer products, but only where they so request. There is no reference to the need to protect 

high-end business users, which correctly reflects the market reality that there is in fact no need for 

QoS regulation with regard to sophisticated business customers who are actively engaged in 

negotiating the various aspects of their services with their suppliers. 

Moreover, ECTA believes that as QoS depends on many different factors, a substantial 

differentiation should be made between fixed and mobile networks. For mobile networks, the 

definition of minimum QoS requirements seems even more problematic given the shared character 

of the access connection, used by customer in mobility, considering that the cell sizing is based on 

statistical numbers which vary cell-by-cell. 

Finally, ECTA stresses that NRAs should always bear in mind that in most cases, the QoS offered by 
alternative operators depends on the access conditions offered by the incumbent operators at the 
wholesale level.  
 
 
3. Main regulatory issues related to QoS in the context of net neutrality  
 
ECTA agrees with the analysis carried out by BEREC on the different sorts of degradation and 

distinction over different kind of discriminations whether application agnostic or application specific. 

However, ECTA stresses that NRAs should adopt measures implementing Article 22(3)USD only as 

“last resort” measures, when a degradation has been identified and the NRA has clearly assessed 

that competition and transparency won’t be sufficient to solve it and particularly when these 

measures imply the definition of minimum QoS requirements applicable to all IAS at the retail level.  

As recognized by the BEREC, it is very difficult to draw exhaustive conclusions in the context of the 

guidelines, due to several factors including differences among EU countries that recommend 

avoiding “one size fits all” solutions in favour of a case by case approach taking into account national 

specificities and differences among networks (including fixed and mobile primarily). 
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Further, there seems to be some inconsistency in the body of the draft as to whether BEREC is 

advancing active QoS monitoring of networks by NRAs or an ex post complaint-driven approach, this 

would seem to have been the intent of the USD.  NRAs should watch this space closely, as a general 

matter, but it would be helpful to have greater clarity on the nature of suggested network 

monitoring by NRAs.   

Before considering imposing horizontal QoS measures at the retail level, NRAs should: 

a) Ensure that SMP operators’ wholesale offers (in particular in the access network and for 

backhaul) ensure the possibility for access takers, if they so wish, to offer unrestricted 

services built upon wholesale access inputs. This implies that wholesale inputs must not be 

structured or subject to charges in such a manner that access takers would be encouraged 

technically/economically to impose restrictions on their own customers.   

b) Ease the ability to switch between different providers, and educate consumers on the 

possibility to switch. The draft guidelines acknowledge (section 5.1.1 p.45) that “switching 

generally comes at a cost”. ECTA believes that before adopting measures implementing 

Article 22(3)USD, NRAs and BEREC should work on pro-competitive measures aimed at 

lowering switching costs for end-users, and educating consumers on their ability to switch, 

the (limited) consequences of switching, etc.  

NRAs should consider that alternative operators are not always able to offer the parameters 

required and thus the QoS measures could result in a further competitive disadvantage for them. 

Horizontal, QoS measures could increase their costs or increase the financial amount that they have 

to pay to SMP operators. This situation would concern smaller operators and also bigger operators 

that mainly rely on bitstream products.  

Asymmetric measures should be preferred over symmetric measures also because they are less 

likely to impact the natural evolution of market demand and supply and on service innovation. Along 

with the principle of proportionality, the wording of Article 22(3)USD supports this approach by 

reading  

“[...]Member States shall ensure that national regulatory authorities are able to set minimum 
quality of service requirements on an undertaking or undertakings providing public 
communications networks”.   

 
With regard to the definition of Internet access service, ECTA notes that the last sentence defines 

another type of product as “restricted internet access service”. Such a label, if retained, could be 

misleading for consumers.   

 

4. Degradation of Internet access service as a whole  
 

The monitoring tools explained by BEREC in this chapter (in particular 4.1.1) seem to aim at a quality 

monitoring of IAS over time that could rely in rigid quality parameters also based on standards and 

possible certification mechanisms to be used widely in Europe. ECTA would like to stress the risk that 

such monitoring parameters, if too strict and rigid, could well have the unintended effect of 
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becoming de facto horizontal QoS measures, especially if non compliance with these could trigger 

specific QoS measures.  

Monitoring of retail market conditions should, in any case, take into account wholesale market 

conditions and the ability of the SMP provider to influence retail offers of alternative operators.   

 

5. Issues regarding individual applications on the Internet access service  
 
Concerning application specific restrictions including blocking or degradation of particular types of 

applications, ECTA reiterates that the need for intervention under Article 22(3)USD should be 

established only after a serious efforts by NRAs to promote industry self regulation on transparency 

and the adoption of effective rules aimed at facilitating switching supplier by end-users (as well as 

appropriate consumer awareness policies).  

 
 
6. Notification of minimum quality of service requirements  

 

ECTA agrees with BEREC’s proposed notification procedure but it recommends shifting from 

the proposed flexible timeframe to a clear time frame allowing legal certainty for the 

industry. It would be important for the potential subjects of minimum QoS requirements to 

be able to count on a clear timeframe between the proposition and final adoption.    

 
*     *     * 


