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Brussels, 23 February 2016 

 
 

Autorità per le Garanzie nelle Telecomunicazioni 
Direzione Sviluppo dei Servizi Digitali e della Rete 

Ufficio sviluppo infrastrutture e servizi digitali, governance 
di Internet e garanzia della non discriminazione 

Via Isonzo, 21/b 
 00198 Rome 

 Italy  
 

Attn: Mrs. Loredana Vajano 
 

Certified email address  
agcom@cert.agcom.it 
dsd.regolamentazione@agcom.it 

 

Re: ECTA response to the AGCOM public consultation on the “Guidelines for the evaluation of 

the replicability of retails offers of the notified Operator”1 concerning fixed markets (AGCOM 

deliberation n. 660/15/CONS) 

 

Dear Mrs. Vajano,   
 
ECTA - the European Competitive Telecommunications Association (www.ectaportal.com) - is 
the leading pan-European telecoms association promoting market liberalisation and competition 
in the European communications sector. ECTA represents over 100 of the leading challenger 
telecoms operators across Europe and its members have been the leading innovators in 
Internet services, broadband, business communications, entertainment and mobile. 
 
ECTA would like to provide its input to the ongoing public consultation on the review of the 
“Guidelines for the evaluation of the replicability of retails offers of the notified Operator” (i.e. 
Telecom Italia), which was launched with decision n. 660/15/CONS. 
 
We would like to point out that ex ante economic replicability tests, which also encompass a 
complementary ex post assessment, are key to ensure that Italian Alternative Network 
Operators (ANOs) are able to compete and replicate offers at the retail level.  

                                            
1 “Linee guida per la valutazione della replicabilità delle offerte al dettaglio dell’operatore notificato” 
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ECTA therefore agrees with the maintenance of the current ex ante margin economic 
replicability test2 but is deeply concerned with AGCOM’s proposal to remove the static Period by 
Period (PBP) methodology/test. In fact, such removal would necessarily lead to an undue 
relaxation of the ex ante economic replicability test and impair ANOs’ capacity to compete at the 
retail level in a market where Telecom Italia still holds very high retail market shares (amongst 
the highest in EU), where there is no cable network in place and where the NGA take up is still 
in progress. 
 
The new methodology proposed by AGCOM would lead to the verification of the replicability of 
retail offers being solely based on the dynamic DCF test and this would allow Telecom Italia 
considerable gaming opportunities and excessive flexibility. Although the DCF test is based on 
the FAC (Fully Allocated Cost) cost standard and should thus consider the fixed-cost elements 
that the current AGCOM’s PBP test is not capturing, its proposed design and implementation 
appears to provide Telecom Italia with gaming opportunities that may considerably reduce the 
test’s effectiveness. In particular, the test would be based on forecast data provided by the 
incumbent, and it is not clear how this data would be later verified, audited and cross-checked 
by AGCOM. 
 
Furthermore, in case the ex post verification would prove the retail offer to be non-replicable, 
AGCOM’s proposes to have Telecom Italia modify its retail offer within 3 months (i.e. after the 
damage has been made in the market) and/or to allow ANOs to “unilaterally” modify wholesale 
prices according to AGCOM’s guidelines contained in Reference Offers (however such 
reference offers do not provide guidance on how this remedy could in practice be made 
operational). 
 
ECTA would rather urge AGCOM to not only maintain the application of current ex ante 
economic replicability test, including the PBP methodology/test, but also to expand the latter’s 
scope of application to all the so called Telecom Italia’s “rush” or “limited edition” promotional 
offers which are today not subject to the PBP methodology/test3. Retaining and extending the 
scope of the PBP methodology/test ensures a stricter form of price control.4 It is also important 
that the PBP methodology/test is revised to include all costs borne by ANOs and not only 
“variable external costs” as is the case today. 
 
Another generic problem of the proposed methodology/test is the lack of transparency. For 

example, it is not clear how a key cost component of the test (for example the “R” element 

measuring downstream retail costs) is estimated, whether it is consistent with the FAC cost 

standard that it is meant to capture, and whether it includes a return on investment or a profit 

margin for the downstream activity. 

ECTA also notes that Telecom Italia is bundling premium content with fixed broadband to create 
converged offers that are not replicable by ANOs. Telecom Italia has been able to acquire this 
content on the basis of its market power in relation to fixed network access.  It is essential that 
the margin squeeze test considers the full value of the bundled content. In addition, AGCOM 
should require Telecom Italia to offer the content on a wholesale basis, at which point the price 
of the wholesale offer would be used in the Margin Squeeze test. 

                                            
2 Currently in force on the basis of the AGCOM deliberation 499/10/CONS and 604/13 /CONS. 
3 Under the current regime, offers that are available for a limited period of time or are considered innovative (the so called “rush” 
or “limited edition” offers) are exempted from the PbP methodology/test. This exemption could lead to further gaming 
opportunities by the incumbent to avoid regulation (e.g. by focusing its commercial strategy on short-term offers). 
4 Note that 13 EU NRAs have adopted the PBP methodology when carrying out ex ante economic replicability tests. 
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ECTA would also like to urge AGCOM to ensure that the assessment of the replicability of fibre 
offers duly takes into account the costs associated with the use of all relevant wholesale 
products (e.g. bitstream, VULA, SLU), in order to ensure that ANO’s are able to replicate 
Telecom Italia’s fibre retail offers irrespective of the underlying wholesale access service used. 
Particular emphasis must also be placed on the issue of bandwidth requirements included in 
incumbent’s fibre based retail offers in order to ensure that a correct price test is carried out 
(with realistic volume of backhaul bandwidth requirements per user) in order to prevent margin 
squeeze. 
 
ECTA would also like to urge AGCOM to clarify and confirm that the economic replicability tests 
will be applied to fibre products offered in the business segment and therefore to the underlying 
wholesale products5. 
 
In light of the above and in order to ensure that the non-discrimination and cost control 
obligations remain fully effective, we urge AGCOM, in particular: (i) to retain the ex ante 
economic replicability test currently in place, namely the PBP methodology/test, which should 
be extended to all Telecom Italia promotional offers, (ii) to improve such test in order to consider 
all underlying costs and (iii) to ensure that the replicability of fibre products is effective for all 
ANOs regardless of the underlying wholesale product (ie. Bitstream, VULA and/or SLU). 
 
Yours sincerely, 

 

 
 

Erzsébet Fitori 

Director  

ECTA, Brussels Office 

 

 

 

 

                                            
5 To be provided under Market 4 of the Commission Recommendation of 9 October 2014 on relevant product and service 
markets within the electronic communications sector susceptible to ex ante regulation in accordance with Directive 2002/21/EC 
of the European Parliament and of the Council on a common regulatory framework for electronic communications networks and 
services (2014/710/EU).  

 


