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PREFACE 

ECTA, the European Competitive Telecommunications Association, welcomes the opportunity to 

respond to the consultation launched on 26 March 2017 on the review of the Guidelines for 

market analysis and assessment of significant market power that the European Commission is 

held to adopt under Article 15(2) of Directive 2002/21/EC (OJ L 108, 24.4.2002, p. 33, as last 

amended by Directive 2009/140/EC, OJ L 337, 18.12.2009; ‘Framework Directive’).  

These Guidelines, commonly referred to as `SMP Guidelines`, are throughout this response 

referred to as ‘2002 Guidelines’ in line with their year of adoption (OJ C 165, 11.7.2002, p. 6), 

while the 2014 Recommendation on Relevant Product and Service Markets (OJ L 295, 11.10.2014, 

p. 79) is similarly referred to as ‘2014 Recommendation’. 

In line with the consultation questionnaire, the text uses the term ‘hypothetical monopolist test’, 

or its corresponding abbreviation ‘HMT’, as a synonym for ‘SSNIP test’. The abbreviations ‘FD’ and 

‘AcD’ refer to the Framework Directive and Access Directive, respectively. 

Due to the limitations inherent to the online questionnaire and the importance of this 

consultation to the development of access regulation in the European Union, ECTA has chosen to 

submit fuller observations next to its response to the questionnaire. These observations are set 

out in the present document, which has been submitted to the European Commission and agreed 

for public release. A version containing an Executive Summary is available from ECTA’s website 

at www.ectaportal.com.  

ECTA believes that constructive dialogue on pro-competitive access regulation is of the essence 

at a time when the regulatory framework itself is under review, and remains open to engage in 

exchanges with the European Commission, BEREC and other parties interested in promoting an 

agenda of effective and sustainable competition in electronic communications markets. 

For comments and questions on this submission, please contact Oliver FÜG, Senior Regulatory 

Affairs Manager at ECTA, at ofueg@ectaportal.com.  

https://ec.europa.eu/eusurvey/runner/Review_of_SMP_guidelines
http://www.ectaportal.com/
mailto:ofueg@ectaportal.com
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3.1. Market Definition 
3.1.1. Criteria for relevant product market and chain substitutability 

Question: Point 38 of the Guidelines specifies the main criteria for defining the relevant product 
market: 

(i) demand-side substitutability 

(ii) supply-side substitutability and 

(iii) potential competition 

Point 62 sets out the notion of "chain substitutability". 

Is it necessary to give updated and/or additional guidance in applying those criteria to define the 
relevant markets in the electronic communications sector? 

YES. 

Key messages on CRITERIA FOR MARKET DEFINITION 

 The relationship between the three criteria for market definition and the concept of 
chain substitutability needs to be clarified; 

 Sector-specific terminology for concepts of general competition law should be 

eliminated, unless it is accompanied by specific guidance reflecting its added value; 

 In general, the revision of the 2002 Guidelines must provide for a clearer dogmatic, 
methodological and practical definition of the relationship between regulatory 

competition analysis and general competition law; 

 Future guidance should develop chain substitutability in relation to infrastructure 

competition, without unduly raising evidentiary standards. Price structure should be 

introduced as an additional factor next to price interdependence and substitutability 

between component parts in determining chain substitutability; 

 The Guidelines should provide NRAs with material guidance on both product and 
geographical dimensions of relevant markets, providing for adequate illustration in 

terms of cases, methods and analysis; 

 Illustrations of decision-making practice need to be drawn from NRAs’ own practices. 

They should include Commission and BEREC comments, as relevant, provide best 

practice examples, and cover markets outside as well as in the current and previous 

versions of the Recommendation on Relevant Markets. An update on the Commission’s 

own decisions in the field of competition law where this adds clear value for sectoral 

application should also be included; 

 Contextual presentation and examples in the Guidelines have to be updated to reflect 
sectoral technological developments, without unduly prejudging case-specific 

substitutability assessments; 

 Possible further guidance on potential competition must analytically reinforce the 
boundary between it and supply side substitution, prevent undue emphasis on 

competitive entry across the business/residential divide and stress the insufficiency 

of potential competition alone as a basis for a finding of effective competition. 
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By its first question, DG CONNECT combines under the same heading what is characterises, on 

the one hand, as the main criteria of product market definition with what it refers to as ‘the notion 

of chain substitutability’ on the other. Respondents are then asked to indicate whether in their 

view updated and/or additional guidance on the application of ‘those criteria’ would be required. 

Introductory remarks on conceptual concerns and their implications for market 

definition: Question wording and the concept of `chain substitutability` 
Before elaborating on the substantive elements of this question, ECTA wants first to underline 

that it interprets the scope thereof, despite the sole and explicit reference to ‘criteria’ in the text 

of the question, as extending equally to the three criteria referred to and to the notion of chain 

substitutability mentioned separately.  

ECTA would have welcomed for the Commission to clarify the relationship between the criteria 

for product market definition and the notion of chain substitutability and their grouping together 

under a single item. The three `criteria` are identical to the three types of competitive constraints 

that present the accepted basis of market definition applicable under general EU competition law, 

as set out in the 1997 Notice on the Definition of Relevant Markets for the Purposes of 

Competition Law (OJ C 372, 9.12.1997, p. 5; henceforth referred to as ‘Market Definition Notice’).1 

The concept of `chain substitutability`, which ECTA understands to parallel that of ‘chain of 

substitution’ in that notice, is referred to by the 2002 Guidelines as one of two other issues of 

market definition. Both instruments thus distinguish in terms of presentation between the 

criteria of market definition and the concepts of ̀ chain substitutability` and ̀ chain of substitution` 

respectively, suggesting that these concepts constitute a supplementary consideration rather 

than a foundational criterion for market definition. In ECTA`s view, in neither case does the 

concept amount to a separate criterion, but simply to an extension of the tests implementing the 

criteria of demand- and supply-side substitutability the purpose of which is to determine whether 
two products belong to the same product market despite not being direct substitutes. Placing the 

notion of chain substitutability on par with the three basic criteria of market definition in 

the context of this consultation might therefore be interpreted as a change in its systematic 

importance for market definition purposes in electronic communications and it would therefore 

have been appropriate for the Commission to explain whether this treatment is to signal a 

possibly perceived increase of importance of this phenomenon, which is also to be reflected 

in future guidance, possibly justified by relevant case law or NRA case practice. If this were to be 

the case, such change to the systematic exposition of the market definition process should have 

been clearly identified to allow the merits of such reprioritisation to be explicitly discussed as a 

question in its own right. Without clarity on this point, ECTA reserves its final views on a possible 

change of the 2002 Guidelines in this regard. Such a change would in ECTA`s view notably also 

require careful consideration of its analytical, methodological and evidentiary implications for 

market definition. 

At a terminological level, ECTA considers that the concept of ‘chain substitutability’ is not 

well-chosen as the sector-specific articulation of the general competition law concept of a ‘chain 

of substitution’ to enhance the clarity, intelligibility and methodological rigour of market 

definition practice in the electronic communications sector. In addition to the uncertainty 

introduced by the question wording about its systematic role, the use of the word 

‘substitutability’ itself suggests a fourth criterion for market definition equivalent to the tests of 

demand and supply side substitutability. ECTA believes that this reinforces an understanding 

built on a mischaracterization of the `chain of substitution` in general competition law: What is at 

                                                           
1 For purposes of consistent presentation in view of the questionnaire wording, the response continues to refer 
to criteria below. 
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issue is not a distinct type of constraint, but the extension of existing types of constraints through 

a pattern of indirect substitution. Tellingly, the Commission itself in the working document 

accompanying its Recommendation on relevant product markets exclusively uses the term of 

‘chain of substitution’, suggesting its own understanding to be in line with this interpretation. 

Recognising the challenge faced by the drafters of the Guidelines in creating sectoral regulatory 

terminology that is both semantically distinct and grounded in the principles of competition law, 

ECTA therefore suggests that the revision should eliminate all deviations from the original 

competition law concepts unless the development of a specific term is accompanied by 

guidance enhancing its applicability by adding insight on how the sector-specific application 

differs from the one in general competition law. Indeed, it is only to the extent that these 

differences can be, and are, set out in a guidance document that the conceptual distinction 

between terms from different legal domains adhering to the same foundational principles 

becomes meaningful. It is ECTA’s general contention that one of the primary purposes of 

revising the Guidelines must be to clarify the conceptual apparatus underpinning each 

domain to work out the differences of methodology, application and reasoning that justify 

the persistence of terminological differences between them, where such differences are 

maintained. The ability to do so determines centrally, among other things, the usefulness of the 

standard of methodological consistency, which the 2002 Guidelines recurrently invoke, but leave 

largely unexplained. 

Beyond the above remarks on factors introducing preventable uncertainty about its legal and 

methodological status, which the revised Guidelines should eliminate, ECTA observes that the 

concept of chain substitutability would generally seem to assume greater importance under 

circumstances of infrastructure competition where deployment of new infrastructures is 

geographically dispersed, while legacy reference infrastructure has a nationwide footprint, as is 

the case for traditional PSTN networks. The updated Guidelines should therefore provide a 

discussion of this phenomenon both in relation to the geographic and product dimensions 

of relevant markets, irrespective of where in the text this will occur. Based on its experiences, 

ECTA considers that the evidentiary standards to substantiate the existence of a chain of 

substitution, whether in the product or the geographical dimension of the relevant market, 

should not evolve in a way that would render a finding disproportionately complicated or 

difficult. The key consideration in this respect on both dimensions of the relevant market 

must in ECTA’s view remain demand side substitution behaviour. 

To promote consistent application of this test, ECTA invites the Commission to include mention 

of the factors of clear price interdependence at the ends of the chain of substitution and of a 

sufficiently strong degree of substitutability between its parts prominently into the body of a 

revised version of the Guidelines, accompanied by a discussion of related practical and analytical 

concerns, such as, for example, variation in relative price levels. Such substantive guidance could 

be developed on the basis of previous cases having dealt with chain substitutability in electronic 

communications markets, such as MT/2016/1957. Additionally, ECTA suggests that price 

structure as expressed in different charging models be included as a further element to be 

considered in chain substitutability analysis. Finally, it is appropriate for the Guidelines to 

underline that the analysis of substitution chains should begin with the lowest rung of the product 

portfolio to avoid inaccuracies in product market definition; conversely, where discontinuities 

were to appear, the test should be repeated beginning at the upper of the two rungs between 

which the discontinuity was identified. 
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Insufficient material guidance on the three criteria of market definition 

Introductory observations 
Having argued above against semantical differentiation between the fields of competition law and 

electronic communications law, where this cannot be appropriately justified, ECTA remarks that 

even where the 2002 Guidelines have remained faithful to the Market Definition Notice, the 

substantive guidance they provide is of limited added value relative to that notice. ECTA notes 

that the criteria that DG CONNECT endorses as constituting the basis for the definition of product 

markets are identical to the three standard constraints set out in the Market Definition Notice for 

purposes of defining relevant markets in general. But while the specifications of demand- and 

supply-side substitutability in the 2002 Guidelines mirror the reasoning set out in the Notice, they 

do not provide sufficient additional detail to guide NRAs in applying these concepts to the 

specificities of the electronic communications sector, to the detriment of regulatory consistency 

and predictability. 

Relevant geographical market definition 

The issue of insufficiently detailed guidance is particularly visible where the 2002 Guidelines 

discuss the applicability of demand side and supply side substitution in the context of defining 

the geographical dimension of the relevant market. The discussion of these criteria is covered in 

a single point of the 2002 Guidelines (point 58), providing only very high level indications of the 

factors to be considered. The dearth of detailed discussion on this point in the 2002 Guidelines is 

surprising, considering the central role that they ascribe to the determination of the geographic 

dimension of relevant markets in delineating NRAs’ responsibilities.2 As the issue of how to define 

the relevant geographical market is the subject of a separate question, ECTA limits its comments 

at this point to the observation that the largely identical repetition of the same criteria in this 

context cannot be considered appropriate guidance to instruct market definition practices 

capable of achieving the regulatory consistency that underpins the principle of promoting 

regulatory predictability in the current framework, as set out in Article 8(5)(a) FD. This applies 

in respect of both the substance of the criteria and of the process of their application. This concern 

is of particular relevance in the context of ex ante regulation where regulatory intervention is 

based on a prospective appreciation of market developments and has to guarantee that any 
worsening of competitive conditions is prevented. ECTA notes that the questionnaire unhelpfully 

suggests the criteria of market definition to differ across the domains of relevant product and 

geographic markets, contrary to the Market Definition Notice. Therefore, the revised Guidelines 

should ensure that both substantive and procedural considerations are developed to an 

appropriate extent in respect of both the product and the geographical dimension of the 

relevant market. 

Relevant product market definition 

Also as regards the definition of the relevant product market, the 2002 Guidelines provide little 

detail to illustrate the application of demand- and supply-side substitution in a sector-specific 

                                                           
2 Point 37 of the 2002 Guidelines; the 2002 Guidelines in this context take a more principled stance on the 
role of NRAs than does Art 15(3) FD on which this point is based. The fact that the 2002 Guidelines were 
produced at a moment in time when sectoral market definition practice had not yet developed does not 
sufficiently justify this shortcoming as EU competition law at this point already had gained sufficient 
experience with the geographical delimitation of relevant markets across various ranges from the sub- to 
the supranational. To the extent that incumbent copper networks provided a naturally national focus in the 
geographic dimension at that point in time, the subnational character of recent investment dynamics as 
well as in certain Member States of historical alternative infrastructures now necessitates renewed 
attention to this point, notably in order to avoid premature geographical segmentation based on a counting 
of infrastructures rather than on an appropriate appreciation of the overall competitive situation reflecting 
the embeddedness of local deployments in a wider product market. 
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context. While the discussion here is more extensive than with regard to the geographical 

dimension, examples are generally drawn from outside the field of electronic communications. 

Nevertheless, the continuously evolving nature of the product market that is characterised by 

both technological and service innovation, as also recognised by point 33 of the 2002 Guidelines, 

has not led to a generalised reflection of how these characteristics would shape the application of 

the demand- and supply-side substitution tests. The sole example, set out in point 47 of the 2002 

Guidelines, addressing generic product substitutability of VoIP for traditional telephony services, 

has been chosen exclusively to illustrate the possible implications of technological convergence, 

rather than to provide substantive guidance on how to address such developments. ECTA believes 

that, beyond the need for a revision of this point of the Guidelines in its own right, there is a need 

to update the guidance to deal with the implications of technological developments such as 

the transition to all-IP networks, the coming into use of SDN/NFV and the emergence of machine-

type communication by way of exemplification at the levels of demand side and supply side 

substitution to provide regulators with indications on how to integrate such developments in 

their market delineations. ECTA considers that such guidance is necessary in view of the 

forward-looking nature of market analysis that NRAs are called upon to conduct, and that 

this will become more important still if the statutory market review cycle were to be 

extended from three to five years.  

As a matter of principle, ECTA stresses that limiting necessary guidance to revisions of the 

Recommendation is not appropriate in view of the different functions that the Guidelines and the 

Recommendation fulfil (see on this aspect, in more detail, our response on the issue of defining 

relevant geographic markets below, at question 3.1.9.). At the same time, ECTA underlines that 

such guidance should not lead to creating an excessive incentive for grouping together 

products based on technologies with widely disparate characteristics, if such characteristics 

reveal themselves to have significant impact on the substitutability of the products delivered 

through them. To the contrary, demand-side substitution can only be assessed appropriately 

when the architectural and functional characteristics of different infrastructures, and how these 

impact demand, are taken into account. 

Guidance from case law: The need for electronic communications exemplars and the relation 

with competition law enforcement 

ECTA notes that the examples of the Commission’s own administrative decision-making practice 

with regard to market definitions in competition law cases in the telecommunications sector, 

while useful at the time of the initial preparation of the Guidelines, have lost much of their 

relevance. They are therefore unsuited to providing the guidance that regulators need today. 

ECTA considers that to provide such guidance requires the revision of the Guidelines under the 

heading of market definition to establish a concise series of reference cases exemplifying best 

practices in the application of this part of the regulatory framework. Overall, the focus of the 

examples presented should therefore shift from the Commission’s to NRA’s own 

administrative practice, complemented by BEREC and Commission comments on that 

practice, with a view to providing substantive guidance and promoting consistent decision-

making practices to the extent possible in view of national specificities. Pertinent cases should 

especially be drawn from a pool defined, on the one hand, by cases in which NRAs have 

chosen to maintain ex ante regulation of markets despite their removal from the 

Commission’s recommended list and, on the other, by cases in which NRAs have defined 

other markets not previously identified at EU level. The selection of the relevant cases should, 

where possible, represent an appropriate amount of variation in market developments across 

Member States and correspondingly illustrate how the analysis has been performed to a 

satisfactory standard. Under the second strand of non-recommended markets, particular 
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emphasis should be placed on identifying the extent to which competition law and sector-specific 

analysis diverge, notably in terms of the evidentiary means used and the analytical techniques 

applied. 

It is in this context that ECTA considers that an update of the section on the Commission’s 

decision-making in competition cases may prove useful, notably by highlighting competition 

issues that NRAs may not yet have tackled due to them having been at the limits or beyond the 

scope of traditional electronic communications market regulation, or in exploring definitional 

approaches that have not yet been attempted in a sector-specific context. In this way, the evolving 

practice of competition law enforcement can provide necessary attention to evolving market 

definition and analysis concerns that may merit further consideration and application in a sector-

specific context and provide illustration of possible approaches to addressing them. 

As noted above, ECTA places particular emphasis on establishing with greater clarity the 

relation between sector-specific and general competition law in the treatment of 

electronic communications markets. After almost 15 years of application, the sectoral 

regulation of these markets has matured to an extent that should enable the Commission to 

provide NRAs with more precise guidance than a restatement of general competition law 

principles in a sectoral context. While this must notably be brought to bear on how the 

competitive assessment on these markets is carried out, and which sector-specific adjustments 

to standard competition law analysis are appropriate in view of industry specifics, ECTA 

considers that such factors also affect the manner in which these markets are defined in their 

product and service as well as geographical dimensions. Overall, the revised Guidelines should 

confirm the autonomy of regulatory electronic communications law, while acknowledging 

possible relevant contributions from existing competition law adjudication. 

Potential competition 

With regard to the third criterion of potential competition, ECTA observes that this remains 

largely underdeveloped beyond the defining feature of significant sunk costs at point 38 of the 

2002 Guidelines. In an accompanying footnote, it is noted that ‘what matters … is that potential 

entry from other suppliers is taken into consideration at some stage of the relevant market 

analysis’. The same note also emphasizes the difficulty of distinguishing between supply-side 

substitution and potential competition in electronic communications due to the dynamic 

character of the sector. 

While agreeing to the conceptual importance of potential competition in the process of delimiting 

and analysing relevant markets, ECTA believes that consideration of potential competition 

should remain limited to the assessment of market power. In particular, ECTA would not 

consider it appropriate to draw market boundaries more widely on the basis of an 

expectation of prospective competition alone. Consideration of potential competition 

requires careful assessment in light of the particulars and market structure of each relevant 

market. In this context, the significance of the sunk costs required to enter the market as a 

qualifying criterion of genuinely potential competition, as opposed to supply side 

substitution, must not be underestimated. As technological innovation in electronic 

communications habitually spans different layers of network and service provisioning 

simultaneously, great care must be taken to situate such innovative developments accurately in 

relation to the market realities that they might impact. In ECTA’s view, this means that the 

translation of such innovation into operational changes not only has to be demonstrably 

achievable within the relevant review period, but at the same time be sufficiently 

important in terms of the resources committed to qualify as sources of potential 

competition. Merely incremental network upgrades will therefore not meet this test, and ECTA 

generally considers that only prospective deployment of new infrastructure, in specified 
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geographic areas, and backed by tangible commitments, should be considered under this heading 

to ensure that the dividing line between supply side substitution and potential competition is not 

unduly blurred by unspecific reference to ‘innovation’.3 Any revision of the Guidelines to provide 

additional guidance on the aspect of potential competition should acknowledge this point. At the 

same time, ECTA stresses that further elaboration on this dimension must not lead NRAs to 

place undue emphasis on hypothetical competition from business-focused operators 

entering the residential market, and vice versa. Insofar as evolving market realities might 

increasingly question whether competition is effective and sustainable, the assessment of 

potential competition should proceed with particular caution to guarantee that necessary 

remedies are not lifted prematurely on account of expected innovation whose likely market 

impact is at best roughly ascertainable by regulatory foresight. The sustainability of competition 

thus requires rather a moderately pessimistic than an overly enthusiastic appreciation of 

potential medium-term entry. By insisting on such measured appraisal of the transformative 

capacity of potential competition and the constraint it can impose on significant market power, 

ECTA does not deny the possibility of emerging markets being more susceptible to such effects, 

but would all the same insist on the necessity of arriving at a sufficiently substantiated 

appreciation of demand- and supply-side substitution as the basis for its consideration. 

Overall, ECTA considers that with regard to the notion of potential competition, the revised 

Guidelines should emphasize: (1) the subsidiary nature of potential competition relative to 

market definition, which implies exclusive consideration in the context of SMP assessment; (2) 

the distinction between supply side substitutability and potential competition, including in terms 

of feasibility and resource commitments; (3) the need for the most detailed specification possible 

of the effects of potential competition; and (4) a general reservation against concluding to the 

likely attainment of effective and sustainable competition over the review period solely on 

grounds of potential competition. On this last point, the Guidelines should also clarify that 

changes due to potential competition generally need to be evaluated with regard to their 

likely anti- as well as pro-competitive implications. 

  

                                                           
3 ECTA thus considers the introduction of software-defined networks and network function virtualization 
– while potentially giving rise to access issues of their own – not to be such in character that they could 
come within the concept of potential competition since neither the resource commitments required, nor 
the likely time horizon for their implementation would conform to the criteria discussed here. This example 
illustrates ECTA’s belief that loosely identified sources of ‘potential competition’ must be avoided. Careful 
analysis of tangible parameters is required before concluding to effects.  
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3.1.3. Hypothetical monopolist test 

Question: Points 40-43 of the current Guidelines specify the "hypothetical monopolist test" as means 
to assess demand- and supply-side substitutability and set the boundaries of the relevant product 
markets.  

Is it necessary to give updated and/or additional guidance on this test to define the relevant markets 
in the electronic communications sector? 

YES. 

Key messages on THE HYPOTHETICAL MONOPOLIST TEST 

 NRAs’ confidence in conducting the HMT, where they deem this fit, has to be reassured 
and language suggesting the contrary should be removed; 

 When applying the HMT, the relative increase in price examined should be adjusted to 

the market in question, as appropriate. A review of NRAs’ application practice should 

identify, review and confirm relevant market-specific adjustments; 

 Performance of the HMT in the presence of third party funded OTT services requires 

updated guidance on how to deal with multi-sided markets, in view of differentiated 

retail and wholesale levels; 

 To enhance reliability in the application of HMT, guidance should be provided on 

different methods of implementation as well as availability and appropriateness of 

related error correction techniques; 

 The revised Guidelines need to explore the limitations of the HMT where customer 
choice depends to an important extent on other factors than price, and how to account 

for these when defining markets; 

 The application of HMT to bundled offers requires separate discussion in the revised 

Guidelines to address a number of methodological issues specific to this product type; 

 Future guidance should comprise discussion of measures other than the HMT to gauge 

demand and supply side substitutability and assess their suitability to deployment on 

electronic communications markets. 

The hypothetical monopolist test (HMT) forms a cornerstone of market definition and is thus of 

key importance to the functioning of the SMP regime and access regulation, and notably where 

NRAs decide to identify markets which are not included in the Recommendation. As such, ECTA 

believes that particular attention must be given to this element in the Guidelines. 

Introductory remarks on NRA freedom to perform HMT 
ECTA observes that the current wording of point 43 of the 2002 Guidelines might be read as 

suggesting that NRAs should not normally consider applying the HMT (`If an NRA chooses to…, it 

should then…`; emphasis added). This would not be appropriate to the extent that it might 

discourage NRAs from resorting to using the test as a means of responding to special domestic 

needs not captured by the list of recommended markets. To preserve this option is of particular 

importance - at a time when new connectivity solutions are emerging that may necessitate the 

identification of new markets - to avoid non-competitive market outcomes and associated 

consumer harm. For this reason, ECTA suggests either contextualizing this point by moving it to 

the end of the current point 41, or redrafting it in the following manner to clarify that it is solely 

concerned with the question of up to which point the test should be applied: ‘When applying the 

hypothetical monopolist test, an NRA should continue up to the point where it can be established 
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that a further relative price increase within the geographic and product markets defined will not 

lead customers to switch to readily available substitutes or to suppliers located in other areas.’ 

(proposed rewording italicised). 

Substantive considerations 
Beyond the editorial suggestion outlined above, ECTA considers that a revision of the Guidelines 

must address a number of issues to ensure that the test is applied in a manner that remains 

sensitive to sectoral specificities4 and enables pro-competitive outcomes. We address each of 

these issues under a separate heading below. 

Sector-specific price developments 

The key to defining the limits of a relevant market by using the HMT is the examination of buyers 

and sellers’ reaction to a small, but significant increase in price that is not just transitory in nature. 

The reactions resulting from such a relative increase in price will depend on the magnitude of the 

increase. In this respect, point 40 of the Guidelines acknowledges that the significance of relative 

price increases has to be assessed on a case-by-case basis, but then proceeds to setting the relative 

measure for such an increase to between 5 and 10%. 

ECTA agrees that the application of the HMT should always be appropriately attuned to the 

specifics of the market being examined. This includes appropriate analysis of the structural 

configuration of competition under which potential price increases must be assessed. Given that 

the range of price increases qualifying as small, but significant according to point 17 of the Market 

Definition Notice allows for variation of up to 100% in relative terms (i.e. from 5% to 10%), ECTA 

believes that a more precise statement of the HMT reflecting sector-specific price 

developments would provide a more appropriate basis for conducting the test. The revision of 

the Guidelines should in this regard benefit from a review of the way in which NRAs have applied 

the test and of whether the cases in which the test has been applied reveal any variations by 

product or geographic dimension, or variations between NRAs’ practices otherwise explained. 

This should in a second step lead to a discussion of the appropriateness of such specific rates of 

relative increase and under what conditions these may be applied.5 The revision should in this 

respect seek to ensure that the application of the HMT to the greatest possible extent reflects a 

correct appraisal of the specific market being considered. 

Methodological tools for multi-sided markets 

ECTA also observes that the 2002 Guidelines require updating to incorporate recent 

developments in HMT methodology for analysing multi-sided markets, the relevance of which 

for electronic communications markets has grown in importance with the advent of over-the-top 

(OTT) services that enter into direct competition with traditional electronic communications 

services for the same customers, while relying on third parties for remuneration of those services.  

the relevance of certain types of OTT services as direct or indirect substitutes of electronic 

                                                           
4 ECTA believes that considering the specific characteristics of the electronic communications sector as a 
whole, it is appropriate to underline certain structural commonalities across markets. While some of these 
characteristics are captured in the three criteria test, ECTA considers that the electronic communications 
sector features a number of specificities in terms of product differentiation, consumption monitoring and 
billing, and relation to adjacent markets that make a general characterisation as a network industry 
insufficient. These characteristics need to be considered already at the stage of market definition to allow 
for an appropriate assessment of whether effective competition is feasible and present and, if not, of the 
most effective design of regulatory means to facilitate its development. 
5 As an example, a question that would merit clarification would be whether instabilities in modelling 
developments of regulated prices should be accounted for by limiting the maximum relative price increase 
considered to a value at the lower boundary of the 5 to 10% interval; cf. Commission Art 7(3) letter 
regarding notifications EE/2017/1980+1981, 24.5.2017, p. 6. 
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communications services has been recognised by the Commission in the 2014 Recommendation 

and in the 2016 legislative proposal for a European Electronic Communications Code, guidance 

on how to consider the impact of relative price increases by the latter on demand and supply side 

substitution towards OTT services in performing the HMT, still requires systematic exposition, 

including a precise delimitation between legacy PSTN services, managed Voice over Broadband, 

and unmanaged OTT VoIP services.  

ECTA stresses that expanding the guidance to include this aspect must carefully differentiate the 

role played by OTTs at the retail level, where their impact would appear more pronounced, from 

their impact at wholesale level, where their impact is limited at this stage. Particular attention 

should be paid to the evolving landscape of IP-based solutions at wholesale level, including the 

separation of call origination and termination services and the extent to which dependency of the 

delivery context on a bespoke application affects substitutability characteristics. Addressing 

these developments in the Guidelines should promote enhanced clarity about their analysis as 

basis for regulatory consistency6 and to avoid undue deregulation by equating competitive 

dynamics at wholesale level to those observed at retail level. 

Methodological tools for modelling market impact 

ECTA further notes that also certain technical aspects related to the implementation of the HMT, 

which are not covered by the 2002 Guidelines, would benefit from further guidance in the context 

of the revision. This concerns notably the methodology used to gauge the market impact of 

hypothetical price increases. ECTA notes with concern that NRAs have relied exclusively on 

survey instruments to this end, without clearly elaborating and justifying the underlying 

methodological considerations. Considering that question wording in such surveys is likely to 

significantly affect response patterns, it is critical that surveys conform to the quality standards 

necessary for this type of analysis. Where this is not the case, survey responses to, as it were, 

hypothetical scenarios can lead to inappropriate conclusions without having been cross-

validated.7 NRAs should thus be obliged to set out the methodology guiding their analysis, 

clearly state the underlying assumptions and triangulate subjective survey questions and 

results with objective types of evidence building on empirically observed customer 

behaviours. Strengthening these methodological aspects of NRAs` work is critical to avoiding 

that draft measures based on surveys lead to the undue lifting of regulatory obligations by poorly 

substantiated anticipation of future market developments, including unduly wide market 

definitions. (In any case, the prospective assessment of likely market developments should be 

linked to an assessment of the effectiveness of existing remedies, a need that we highlight in 

response to question 3.3.1. below). Stressing the need to fully state reasons also in this regard 

could not only enhance the regulatory consistency achieved by NRAs, but should also help to 

abate methodological deficiencies observed by ECTA in certain markets. In this way, the 

reliability of the contribution that survey responses can make to determining the existence of 

substitutable products can also be enhanced. 

Role of essentially non-economic considerations  

Another point that in ECTA’s view deserves further attention in the revision of the 2002 

Guidelines is constituted by possible limitations to the HMT where consumer choice is not 

essentially dependent on economic considerations. ECTA observes that the 2002 Guidelines 

                                                           
6 It is remarkable that recent national analyses as reported in Commission comments letters suggest that 
NRAs may still differ in their assessment of whether IP-based termination in an application context is to be 
included in the definition of Market 1 of Recommendation 2014; cf. DK/2017/1974 (excluding OTT) and 
SK/2016/1955 (including OTT). These analyses also reveal insufficient consideration of differences in call 
solutions selection between residential and business customers. 
7 For obvious reasons, such cross-validation must itself comply with the applicable quality standards. 
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only acknowledge such limitations in footnote 28, without giving any further consideration to the 

impact of such demand-shaping factors on market definition. Moreover, the conclusion derived 

in that context, namely that the HMT ‘may not be an adequate measurement of product 

substitutability’ in such circumstances, is not supported by the case law relied upon. This is 

important to note because the Court’s adjudication does not demonstrate the inappropriateness 

of the HMT as a measure of product substitutability, but instead underlines that other, non-

economic factors affecting substitution behaviour can lead to market definitions that differ from 

those conceivable if price constituted the only relevant criterion. 

ECTA believes that this aspect deserves being brought explicitly to the attention of NRAs, as it 

raises questions about the general scope of market definition. This would appear to be 

particularly pertinent where operators increasingly engage in bundling strategies that 

incorporate branding based on lifestyle considerations, and such bundling affects substitution 

behaviour to the extent of outright barring substitutability or limiting it in one direction. The 

revised Guidelines should provide guidance on this issue in a manner that allows NRAs to 

determine whether to consider this element at the market definition stage (by adopting a 

narrower market definition) or when assessing market power (by deeming retail customers more 

likely to be captive). Furthermore, the guidance should clarify that NRAs, when linking this aspect 

of end-user behaviour to an analysis at wholesale level, will need to pay attention to whether 

available wholesale inputs allow for effective competition for the relevant end-user segment8 and 

to the extent to which the same demand patterns may be reflected at wholesale level, with 

corresponding implications for the delineation of markets there9. 

Role of bundled offers 

ECTA further considers that the application of the HMT to product markets for bundled offers 

– on the definition of which we comment at greater length below – raises a number of separate 

questions in its own right. First, depending on the overall composition of the bundle, a focal 

product needs to be identified, and, second, it needs to be determined whether the relative price 

increase should apply equally to all component parts of the bundle, or whether different parts 

should be modelled with different rates of price increase, for example to reflect the perceived 

importance of the focal product. ECTA invites the Commission to set out the guiding principles 

and criteria for their application in the revised guidance, and exemplify their use by one or several 

concrete usage cases, informed, to the extent possible, by established administrative practice 

under Article 7 FD. ECTA stresses the need for such examples to be appropriately reflective of 

ongoing market developments and would therefore like to underline that the choice of voice 

telephony at a fixed location as the focal product would no longer seem appropriate under 

contemporary circumstances. 

  

                                                           
8 Depending on the bundling behaviour observed, and especially where this involves services from adjacent 
markets that do not mainly consist of the conveyance of signals, NRAs will need to carefully weigh the 
importance thereof and determine to what extent regulatory obligations could help to create equal 
competitive conditions. ECTA believes that such situations would benefit from NRAs being able to conduct 
market identification and analysis more fully in line with competition law principles. We elaborate on this 
aspect below in response to the question on other aspects of market delineation. 
9 And notably whether this might require the identification of a wholesale market for bundles. We return 
to this question below in response to the question on other aspects of market delineation. 
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3.1.5. Access markets to comprise all infrastructures 

Question: According to point 67 and the following points of the Guidelines wholesale access markets 
should generally comprise all types of infrastructure for the provision of a given service. Further 
segmentation of markets based on existing categories of network infrastructures would depend on 
the degree of substitutability between such infrastructures and would require evidence as to the class 
of users to which access to the network is provided. 

Is that approach relevant for the future? 

NO. 

Key messages on INCLUSION OF ALL RELEVANT INFRASTRUCTURES IN WHOLESALE ACCESS MARKETS 

 Regulatory market definition must start from an appropriately specified product, and 
its associated demand; 

 Market definition that privileges supply side at the expense of a correct appraisal of 

demand side substitution entails risks of defining unduly wide markets, which 

exaggerate competitive constraints and may thereby lead to an erroneous assessment 

of market power; 

 In no case can the mere technical capability of enabling delivery of a specific service 
alone be sufficient for a particular network or technology to be included in a wholesale 

access market; 

 Any guidance suggesting wholesale access markets to be defined simply in terms of an 

aggregation of infrastructures without considering their demand side substitutability 

should therefore be deleted from the Guidelines. 

With this question, the European Commission asks whether or not consideration of all relevant 

technologies for purposes of defining access markets as indicated in point 67 of the 2002 

Guidelines still constitutes good guidance, or, in the alternative, should be revised. 

By way of introductory comment, ECTA would first like to observe that this point raises a more 

fundamental question about the appropriateness of relying on the Commission`s own 

administrative practice in the field of competition law enforcement to guide NRAs in their 

application of the regulatory framework for electronic communications. While the architectural 

principle that the administrative practice of regulating electronic communications markets is to 

build on and proceed from competition law principles inevitably requires parallels between the 

two domains, including at the stage of the regulatory process that is market definition, the reach 

of these parallels requires closer scrutiny. As stressed throughout this contribution, one of the 

guiding objectives of the revision must therefore be to define with greater clarity the contours of 

this relationship between general competition law on the one and sector-specific regulation on 

the other hand. 

As the 2002 Guidelines were drawn up before sectoral regulation began to be applied, and, 

despite the Commission’s commitment to revise them as appropriate, have not been updated 

since, some of the high-level examples drawn from competition law practice no longer 

appear appropriate. ECTA considers the statement on the scope of access markets in terms of 

infrastructure types enabling service provisioning in point 67 to fall into this category, for 

several reasons.  

First, point 67 stipulates an unqualified imperative of including all types of infrastructure capable 

of delivering a particular service into the same market for access products. While this might 

provide an angle of enquiry for competition investigations, notably where a competition 
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authority has only limited familiarity with the inputs available to deliver the product of interest, 

in electronic communications markets it is to be expected that NRAs would face less difficulties 

in this respect and therefore could narrow the list of relevant infrastructures purposively. Blanket 

inclusion of all types of infrastructure would therefore be less relevant in this context.  

Second, even to the extent that alternative infrastructure options could be functionally relevant 

to the provisioning of a specific service, their consideration for market definition purposes would 

have to be determined in terms of availability, rather than delivery capacity alone. When defining 

markets, NRAs therefore need to be guided by an appraisal of infrastructure availability that is 

essentially empirical in nature. 

Third, and most important, even availability by presence of a given infrastructure in the relevant 

geography does not allow for any definitive conclusion as to whether that infrastructure should 

be included in the relevant market. This is to be determined, first and foremost, on grounds of 

observed demand side substitution behaviour at retail level as a lack of retail demand would 

collapse the corresponding wholesale market. 

Fourth, the focus on infrastructure types inherent in this point sits uneasy with the current reality 

of electronic communications markets where a given service may be delivered not only via 

different types of infrastructure, but also with different wholesale inputs provided on the same 

infrastructural basis.  

Fifth, the reference to a market for network infrastructures is unclear, and, in any case, appears 

to divert attention away from the actually critical question of which wholesale inputs may be used 

to deliver a given service. Together with the equally vague notion of ‘types of infrastructure’ – 

which is unclear as to whether it comprises different infrastructures, different types of the same 

infrastructure or both, and what the relevance of this emphasis on different types amounts to –, 

this further contributes to making this point of relatively limited use in regulatory practice.  

Sixth and finally, it is to be observed that the cases cited to support the assertion that access 

markets include all types of infrastructure that can be used to provide a given service, are partly 

imprecise (when failing to specify the service for which powerline technology could serve as a 

provisioning alternative to the copper access loop) and partly incomplete applications of that 

very rule (when noting that telephony could not only be provided over copper, but also over cable 

networks, without having discussed the possibility of relying on satellite, powerline or fibre 

networks). 

Overall, and in view of the arguments set out above, ECTA therefore considers that an overly 

broad default position for the definition of access markets by reference to infrastructure 

types as suggested by point 67 of the 2002 Guidelines does not provide for appropriate 

guidance in the context of ex ante regulation, even if delimited by consideration of the service to 

be provided. Such supply side centricity threatens to undermine accurate market definition by 

privileging inclusion of infrastructures that may have no relevance from a demand side 

perspective, and may lead to a process that does not represent judicious use of administrative 

resources. It is also important to stress that this approach, if left unchecked by detailed demand 

side analysis, may privilege inappropriately wide market definitions, thus overstating 

competitive constraints and ultimately preventing the correct identification of market 

power. In view of the analytical shortcomings that might result from such guidance, ECTA 

suggests for this paragraph to be removed in the update process and instead to emphasize the 

need for a clear and precise specification of the retail product(s) as the starting point for market 

definition. Once the relevant product(s) has/have been identified, conduct of the hypothetical 

monopolist test should identify relevant alternatives at wholesale level, which should be checked 

for their ability to deliver functionally equivalent inputs in view of the relevant service 
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parameters. It is at this point that the architectural and functional characteristics of different 

infrastructures should be considered. This means, insofar as the notion of infrastructure in this 

context is considered as equivalent to technology, that the principle of technology neutrality 

should only apply in product market definition to the extent that this does not compromise access 

seekers` ability to effectively and sustainably compete. 

3.1.7. Direct/indirect constraints 

Question: For the purpose of a robust market analysis, in its Article 7 case practice the Commission 
considers it necessary to look into direct and indirect constraints. For indirect constraints, if there is 
competitive pressure from alternative networks substitutable at the retail level (also referred to as 
alternative retail platforms), then such networks should be included in the wholesale (relevant) 
markets subject to the following conditions:  

–access seekers would be forced to pass a hypothetical wholesale price increase on to their consumers 
at the retail level based on the wholesale/retail price ratio; 

– demand substitution at the retail level based on indirect constraints would be sufficient to render 
the wholesale price increase unprofitable; 

– access seekers' customers would not significantly switch to the retail arm of the integrated 
hypothetical monopolist, especially if the latter does not raise its own retail prices.  

When those criteria are satisfied, constraints should be deemed sufficiently strong to include the 
platform concerned in the relevant wholesale market.  

When indirect constraints are found but are not strong enough, they should be taken into account in 
the SMP assessment of the relevant wholesale market.  

In light of the above, is it necessary to give updated and/or additional guidance on applying the direct 
and indirect constraints test when defining the relevant markets in the electronic communications 
sector? 

YES. 

Key messages on DIRECT/INDIRECT CONSTRAINTS 

 The concept of direct/indirect constraints should feature systematically in the 
Guidelines, its relevance at the stages of market definition and SMP assessment needs 

to be appropriately explained, and the criteria for SMP assessment need to be 

amended to include explicit reference to such constraints; 

 This could be achieved by setting out a sequence for testing the effectiveness of direct 

and indirect constraints, and providing guidance on where to consider them in the 

market definition and SMP assessment process. ECTA believes that indirect 

constraints should be systematically considered at the stage of SMP assessment; 

 Conceptually, the relation between different types of constraints and the concept of 

potential competition should be clarified, subject to the remarks in section 3.1.1.; 

 Likewise, it is worth considering whether the test for the presence of a chain of 

substitution could be formalised as mutually sufficiently strong indirect constraints 

among the three or more product or geographical rungs that such a chain binds 

together, to enhance regulatory predictability; 

 Future guidance on the analysis of indirect constraints should address methodological 
questions and codify relevant comments made by the European Commission and 

BEREC on specific cases, such as the suggestion to carefully monitor the sustainability 

of competition by alternative operators. 
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ECTA notes that the current Guidelines do not contain any guidance on the analysis of direct and 

indirect constraints, whether in relation to market definition or to assessing competition in the 

defined market. 

While the Recommendation does not itself provide for any explicit recognition of the issue other 

than a general call to analyse all relevant competitive constraints, the accompanying Explanatory 

Note elaborates on several occasions on direct and indirect constraints when outlining the 

analysis that underpins the inclusion of specific markets in the Recommendation as susceptible 

to ex ante regulation. The relevant sections do not contain any references to the Guidelines. 

This issue thus constitutes one of several domains in which the guidance provided in the context 

of the Recommendation has leapfrogged the 2002 Guidelines despite the subject matter’s more 

general nature. Therefore, ECTA suggests seizing the opportunity to set out general 

principles for the analysis of direct and indirect constraints in the Guidelines to ensure that 

these provide guidance for all instances of market definition and analysis under the framework, 

notably where NRAs choose to conduct relevant analyses outside the list of markets 

recommended for ex ante regulation. 

Introduction of the topic of direct and indirect constraints needs to be closely aligned with 

considerations of market definition on the one hand, and considerations of market analysis on 

the other hand. One possible approach in this context could be to systematize the analysis of 

direct and indirect constraints by clarifying the link between the nature of the constraint 

imposed by the technology / platform over which the considered product is being delivered and 

its inclusion (or not) in the relevant wholesale market. This would be done before setting out the 

test for inclusion on grounds of a sufficiently strong indirect retail constraint as established in 

Article 7 case practice and reproduced in the consultation questionnaire. Alternatively, the test 

could be described as a three-step test running from direct through different gradations of 

indirect constraint as follows: 

1. Direct constraint 

2. Sufficiently strong indirect constraint 

3. Insufficiently strong indirect constraint 

Irrespective of the precise manner of presentation chosen, ECTA believes that the need to 

consider subsequently at the stage of market analysis the impact of indirect constraints 

found incapable of constraining the price, should explicitly be underlined, as should the 

limits of such consideration. Such emphasis is necessary and appropriate to ensure both that 

the relevant wholesale product market is correctly defined and that future reviews remain fully 

aware of the potential role that indirect constraints can play as markets and the technologies 

underpinning them evolve – to the point of possibly allowing previously weak indirect constraints 

to become part of the relevant market itself. Analytically, ECTA considers that such inclusion 

should occur only where substitution between the relevant technologies is functional at the same 

level in the value chain and thereby gives rise to immediate, mutual constraint. Where, on the 

other hand, substitutability is but a mere possibility, the Guidelines should suggest that 

indirect constraints to price increases at wholesale level be exclusively considered at the 

stage of market analysis. This not only disemburdens the market definition of unnecessary 

clutter, but, more importantly, also ascertains that the indirect constraints are brought to bear, 

according to their relative strength, on an appropriately delimited market. In this manner, no 

artificially wide definition of the relevant market would risk to unduly alleviate the SMP 

assessment, and relief would only be granted in those instances where the existence of strong 

indirect constraints could be convincingly substantiated. ECTA considers this position both 

consistent with its views expressed under the preceding question on the scope of the wholesale 
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access market and with the most clearly pro-competitive application of a systematic approach to 

the analysis of direct and indirect constraints. The revision of the Guidelines thus appears the 

right moment to ensure that insufficiently strong indirect constraints must under no 

circumstances lead to inappropriate and premature conclusions to the absence of SMP. 

From a systematic perspective, ECTA also finds value in a systematic exposition of the 

treatment of direct and indirect constraints by virtue of the added clarity this could bring 

to the wider analytical framework within which potential competition should be analysed, 

as discussed above in response to question 3.1.1, considering its link with the test for whether a 

given technology provides for an effective direct constraint. Similar considerations apply, 

mutatis mutandis, for the link between direct and indirect constraints and the concept of 

chain substitutability as this could help to determine whether a finding of chain substitutability 

effectively necessitates a twofold finding of sufficiently strong indirect constraints to sustain a 

widened definition of the product market. In ECTA’s view, the revision of the Guidelines presents 

a useful opportunity to clarify this aspect and, if appropriate, transform it into explicit operational 

guidance in the interest of regulatory predictability. This would, incidentally, also require an 

elaboration on whether, and, if so, how, this logic of indirect constraints could be brought to apply 

in the context of defining the geographic dimension of the relevant market. 

Finally, ECTA remarks that the assessment of the effectiveness of indirect constraints involves a 

number of methodological and practical issues that thus far have been left entirely 

unaddressed by the Guidelines and which could usefully be introduced in a revised and 

expanded version. These range from more technical aspects, such as the role of critical loss 

analysis in determining the strength of indirect constraints, to codification of certain analytical 

maxims set out in Commission and BEREC comments on previous indirect constraints cases, such 

as careful monitoring of the market situation to confirm the sustainability of competition from 

alternative providers and prudence in interpreting market shares derived from indirect 

constraints. 

3.1.9. Geographic market definition 

Question: Should the Commission give updated and/or additional guidance on geographic market 
definition in addition to that in the Explanatory note to the 2014 Recommendation on relevant 
markets? 

YES. 

Key messages on GEOGRAPHIC MARKET DEFINITION 

 Guidance contained in the Recommendation is not of the same general relevance to 

NRAs’ activities as that contained in the Guidelines. It should therefore be avoided that 

guidance is selectively included in the Recommendation to the detriment of both 

transparency to NRAs and regulatory predictability from the application of the 

Guidelines. The Commission should align the two instruments to the greatest possible 

extent to provide for a coherent body of guidance; 

 Enabling NRAs to discharge their responsibilities for defining relevant geographic 

markets requires more substantive guidance; 

 Discussion of demand side and supply side substitution in the geographical dimension 
must be updated to provide clear analytical standards to ward off unjustified attempts 

at geographic market segmentation; 

 Guidance on the factors of network coverage and legal and other regulatory 
instruments as determinants of the geographical dimension needs to be revised to 
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differentiate the relationship between them, to include other pertinent factors and to 

stress that challenger operators` geographically limited network footprints do not 

provide a sufficient basis for geographic market segmentation; 

 An update of the Guidelines must draw on a separate review of NRA decision-making 
practice from the angle of geographical market definition to identify best practice 

examples to be included in the guidance, while highlighting interaction with the 

product dimension; 

 Guidance currently contained in the Recommendation on the choice of geographic 
units for implementation of the HMT should be codified in the Guidelines, any 

remaining disparities between the two documents needs to be explicitly affirmed and 

justified, and the Guidelines` primacy for resolving interpretive questions needs to be 

unequivocally established; 

 The Guidelines should underline that the introduction of the roam-like-at-home 

regime in the EU does not create any presumption of transnational demand. 

The Commission asks whether it should provide updated and/or additional guidance relative to 

the guidance contained in the Staff Working Document accompanying the Recommendation. 

Introductory remarks on the relation between the Guidelines and the 

Recommendation 
Before entering into the substance, ECTA wants to point out that the question itself appears to 

confuse the roles played by the Recommendation that the Commission is to adopt pursuant to 

Article 15(1) FD and the Guidelines that it is to adopt pursuant to Article 15(2) FD. The 

Recommendation comprises a list of markets that, based on the Commission’s own analysis, are 

recommended to NRAs as being susceptible to ex ante regulation. When regulating those markets, 

NRAs enjoy a presumption of the three criteria test being met, thereby alleviating the 

administrative burden they face. The Guidelines, on the other hand, lay down general principles 

for the analysis of any market that the NRAs may wish to define in the field of electronic 

communications, in a forward-looking manner, irrespective of whether the Commission has 

identified a market as still or prospectively susceptible to ex ante regulation. It follows from these 

different purposes that the Guidelines must provide the methodologically more 

fundamental reference for NRAs’ activities. 

From the question submitted for public consultation, it appears, however, that the Commission 

considers a Staff Working Document accompanying the Recommendation to already have 

updated the guidance set out in the Guidelines. ECTA would insist that for choice of form alone 

such an effect could not have been brought about, and would ask the Commission to ensure 

that any changes to the guidance be enacted in full transparency and subject to 

appropriate stakeholder involvement, especially where these concern cornerstone elements 

of the application of the market regulation regime in the electronic communications sector. 

Furthermore, ECTA considers that due to their impact, including on the valuation of market 

participants, any such changes should be appropriately endorsed by the Commission. In sum, 

ECTA invites the Commission to craft a coherent framework of guidance by integrating all 

elements of a generally applicable nature in the Guidelines and ensuring compatibility between 

them and the Recommendation. 

Formal considerations 
Conceptually, ECTA notes that the 2002 Guidelines contain a dissonance between the 

importance ascribed to the definition of the geographic dimension in the portrayal of 

NRAs’ everyday responsibilities, as derived from the Framework Directive, and the guidance 
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provided on the subject. Despite highlighting in point 37 that geographical market definition will, 

unlike the definition of product markets, normally be the task of NRAs, the 2002 Guidelines 

formally dedicate only about half the number of points to guidance on this dimension as they do 

to guidance on the definition of product and services markets. ECTA therefore invites the 

Commission to ensure that the scope of material guidance is expanded to enhance 

regulatory consistency and predictability for market participants.10 

Substantive considerations 

Insufficient material guidance requiring update 

As pointed out in the discussion of the criteria for market definition, the issue of insufficiently 

detailed guidance is particularly visible where the 2002 Guidelines discuss the applicability of 

demand- and supply-side substitution in the context of defining the geographical dimension of 

the relevant market. The discussion of these criteria is limited to point 58 of the 2002 Guidelines, 

providing only very high level indications of the factors to be considered. ECTA reiterates here 

that a lack of detailed discussion on this point is neither commensurate with the formal 

importance attributed to this dimension of market definition in the 2002 Guidelines, nor 

appropriately responds to increased practical attention given to the question of geographic 

market segmentation. Considering that this argument may serve as a strawman justification to 

promote territorially limited deregulation, ECTA emphasizes that the revised Guidelines must 

contain appropriate safeguards against deregulatory practice based on inappropriate 

geographic segmentation that is liable to harm competition and associated customer benefits. 

Current guidance fails to achieve this, due notably to the absence of any discussion of appropriate 

means to gauge customer preferences and geographic purchasing patterns11 and of other factors 

to possibly be considered in this context beyond these main analytical indicators of demand side 

substitution. The only additional consideration relating to these two indicators as regards 

linguistic factors raises the question of its (continued) pertinence in relation to electronic 

communications services, where notably the rise of OTT services illustrates that demand can 

reach beyond established linguistic boundaries with relative ease. The discussion of supply-side 

substitution in this context amounts essentially to a repetition of the key consideration outlined 

in the context of product market definition, without any further reflection on the specifics of 
electronic communications markets. ECTA observes that the substantive guidance provided in 

the 2002 Guidelines is essentially limited to the observation that the geographical scope of 

electronic communications markets has traditionally been found to depend on network coverage 

and legal and other regulatory instruments. These two criteria are then essentially reduced to 

one when the accompanying footnote explains that the area covered will, for practical purposes, 

correspond to the area in which the operator has been authorised to provide electronic 

communications.  

                                                           
10 Incidentally, ECTA observes that the implied characterisation of NRA responsibilities as being essentially 
limited to determining the relevant geographical market appears unconvincing insofar as regulators today 
are increasingly faced with substantively more complex market constellations resulting from the 
integration of electronic communications facilities into an ever-widening range of industrial settings, which 
necessitates a renewed appreciation of potentially anti-competitive consequences from such integration 
and associated repartitioning and reconfiguration, especially of wholesale markets. Absent clear, 
comprehensive and materially instructive guidance on how these issues are to be addressed in the context 
of the existing regulatory framework, ECTA deems that the 2002 Guidelines in this regard misrepresent the 
scope of what should be NRAs´ legitimate day-to-day activity. 
11 On this particular point, the relevance of tools utilised in a general competition law context, such as 
Isochrone methodology, to electronic communications markets, should be discussed, and, where this is 
found to be lacking, alternative means should be developed. 
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ECTA would stress in this context, first, that this logic is not immediately applicable to alternative 

operators alike. When these have a relatively smaller geographical footprint, this has not 

normally any direct link to the territorial scope of their authorisation, but is foremost related to 

the investments and time required to establish an alternative network infrastructure, or to 

negotiating access for attaining the widest geographical coverage in the most efficient manner. 

This reasoning generally applies to both fixed and mobile network operations. Therefore, ECTA 

wishes to emphasize that restrictions of the geographical scope achieved by alternative 

operators must never serve as a basis for unjustifiably curtailing the geographical scope 

of the market being analysed. To the contrary, notably in the context of the list of markets 

recommended as susceptible to ex ante regulation, NRAs will have to positively demonstrate 

discrepancies in competitive conditions before choosing to partition markets along subnational 

lines. Therefore, the revised Guidelines should underline that it is not operators` footprint, but 

the product dimension of the relevant market that must consistently provide the starting point 

for geographic analysis. ECTA notes that, in view of the increasing focus in the regulatory 

community on questions of geographic segmentation and differentiation, the guidance in the 

2002 Guidelines is sorely out-of-date. Accordingly, the Commission should undertake to provide 

examples of appropriately conducted geographical market definitions that have allowed to 

conclude that a product or services market for electronic communications effectively was not 

national in reach. This exposition should notably also present the evidentiary means relied on to 

substantiate such a finding, and discuss the various available means of obtaining these. 

Relevant material guidance requiring integration 

ECTA further stresses that the guidance currently contained in the Recommendation on 

choice of geographic units for implementation of the HMT could usefully be codified in the 

Guidelines. Integration of the relevant criteria of (i) appropriate size, (ii) reflection of the 

network structure of all operators, and (iii) clarity and stability of market boundaries over time, 

needs to accompany revision of the existing guidance, as required per the above. Where such 

integration does not lead to the establishment of a coherent approach, this should be explicitly 

set out and any potentially remaining disparity between the Guidelines and the Recommendation 

justified.  

No presumption of transnational demand on the basis of roam-like-at-home 

ECTA also underlines that the application of the EU’s RLAH regime as of 15 June 2017 should be 

carefully analysed in its implications for the geographic dimension of market definition. In ECTA’s 

view, the availability of retail mobile communications services at domestic rates 

throughout the EU does not involve any change in the underlying market realities. These 

remain, notably as far as the provisioning of retail services is concerned, squarely domestic in 

nature. Furthermore, the emergence of transnational demand structures will likely be limited by 

the criteria according to which roaming users will be able to avail of RLAH offers. ECTA is 

therefore of the opinion that the introduction of RLAH does not create any presumption of 

transnational demand capable of diluting SMP findings in the mobile access and call origination 

market or in a differently defined wholesale mobile access market. NRAs looking to pursue this 

line of reasoning will, in any case, need to conduct a detailed assessment also of supply side 

substitution to firm up their demand side analysis. These observations are without prejudice to 

NRAs’ possible findings in the product and services market as regards the demand substitution 

between mobile telephony and other interpersonal communications services provided over 

electronic communications networks.  

In conclusion, ECTA underlines that the support expressed above for setting out, in the Guidelines, 

an analytical framework conducive to the proper analysis of the relevant geographical market 

does not imply support for a particular analytical outcome. Indeed, it is ECTA’s firm conviction 
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that the significant number of cases in which NRAs have failed to convincingly argue the 

case for subdividing national markets along geographical lines illustrates that such 

attempts require far more thorough substantiation. In order to ensure that inappropriate 

geographical partitioning does not lead to anti-competitive outcomes resulting from premature 

deregulation, it is critical for sound analytical standards to be complied with. As the consequences 

for challenger operators may be severe and changes in the scope of the relevant geographical 

market may turn out to be irreversible – even if reversing them would be objectively merited –, 

it is critical to get this element of the revision right. The Commission therefore needs to 

assume responsibility for issuing guidance that maintains the pro-competitive effects of 

regulation as long as their sustainability absent regulation is not established beyond 

doubt. 

3.1.11. Any other guidance concerning market definition 

Question: Should the Commission give any other guidance related to market definition that is not 
mentioned above? 

YES. 

In addition to the points raised on individual preceding questionnaire items, ECTA would like to 

underline that there remain a number of issues in relation to market definition on which the 

Guidelines need to be updated to provide useful guidance and enhance regulatory predictability. 

ECTA`s primary concerns in this respect attach to the concepts of emerging and bundle markets. 

Emerging markets 

Key messages on EMERGING MARKETS 

 Emerging markets must remain regulable where concerns over anti-competitive 

market outcomes exist; 

 Clarifications in the Recommendation should be integrated into the Guidelines; 

 Given the difficulty of applying the three criteria test, a less demanding standard of 

proof should be applied to not render regulatory oversight void; 

 Special emphasis must be placed, notably in evidentiary terms, on establishing the 

distinct nature of the emerging market; 

 Market definition requirements should not increase administrative burdens; 

 NRAs must carefully monitor the evolving relationship between retail offers and 

available wholesale inputs to appraise replicability. 

As regards emerging markets, ECTA observes that their treatment in the Guidelines currently is 

limited to two points. On the one hand, point 29 of the Guidelines specifies that markets not 

recommended as susceptible to ex ante regulation will not qualify for sector-specific regulation 

unless the NRA demonstrates their susceptibility in accordance with Article 7 FD. In this sense, 
new and emerging markets form part of a wider range of additional and different relevant 

markets than those identified by the Commission itself, without this entailing any criteria for the 

substantive specification of their novelty or emerging character; they simply differ from a set of 

markets pre-established at EU level. On the other hand, the Guidelines complement the principle, 

set out in Recital 27 of that directive, that emerging markets should not be subject to 

inappropriate ex ante regulation, with the observation that anti-competitive foreclosure of such 

markets equally must be prevented. To address such concerns beyond the remit of competition 

law, the Guidelines suggest that NRAs must be able ̀ to fully justify any form of early, ex-ante (sic!) 
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intervention`. However, they do not specify any material standard of proof or other elaboration 

of the notion of full justification to enable NRAs to appropriately anticipate and discharge the 

justificatory requirements they would be likely to meet. 

In the latest revision of the Recommendation, the Commission has elaborated on the concept of 

emerging markets by stating that the novelty and volatility of the markets that it describes make 

application of the three criteria test very difficult12. The Recommendation further formulates a 

presumption that incremental updates only rarely are capable of creating a new or emerging 

market, but acknowledges that a new retail services market may indicate the existence of a new 

wholesale market if existing wholesale inputs do not allow the services to be provided. In any 

case, the identification of an emerging market necessitates a finding that the product concerned 

neither belongs to existing markets from a demand side, nor from a supply side substitutability 

viewpoint. 

While agreeing that emerging markets should not be arbitrarily subjected to regulation, ECTA 

deems that regulation of such markets must be possible where concerns over anti-competitive 

market outcomes, and notably over market foreclosure, arise. ECTA therefore considers that the 

clarifications contained in the Recommendation should be introduced in the revised 

Guidelines. In this context, it should be further clarified that the compliance with Article 7 

required under the Guidelines must be assessed by a less strict standard in cases of 

emerging markets than the one routinely applied where NRAs choose to regulate markets 

outside the Recommendation, but do not qualify these as markets of an emerging nature. In other 

words, NRAs should here benefit from a comparatively less demanding standard of proof, given 

that there usually will not be sufficient evidence to allow for the three criteria test to be applied. 

In ECTA’s view, to fully justify such intervention would notably mean to rely on the best possible 

evidentiary means to substantiate the self-contained nature of the market in question. This 

will be easiest where the emerging product or service can legitimately be characterised as new in 

comparison to existing products or services, in terms of the purpose, the user(s) or the usage 

context of the electronic communications services concerned. Notwithstanding the specifics of 

each new emerging market to be defined, a commonality for all such markets should be a 

particularly careful exposition of how the market has been derived in terms of demand and supply 

side substitution. In this regard, the workload for NRAs should be kept manageable by requiring 

product market definition solely based on the new product to be examined; relative to the text 

included in the Recommendation, it should thus be clarified that the definition of an emerging 

market does not require market definition to be conducted from the perspective of both the new 

and existing products. Indeed, ECTA considers that a properly conducted market delineation in 

terms of demand and supply side substitutability will, where relevant, automatically examine the 

relationship with existing relevant markets. To demonstrate the existence of an emergent market 

thus necessarily involves demonstration the existence of a relatively stable boundary between it 

and other markets, especially those already subject to ex ante regulation. In view of the absence 

of precedent in the definition of emerging markets under the regulatory framework at a moment 

when new types of electronic communications services and service categories are coming into 

being, ECTA considers it to be of particular importance to strengthen regulators` ability to aid 

pro-competitive market outcomes where necessary, subject to a sound, stringent and predictable 

framework. 

                                                           
12 Cf. Recital 23 of the Recommendation. The accompanying Staff Working Document characterises 
emerging markets even more strongly as ‘so new and volatile that it is not possible to determine whether 
or not the ‘3 criteria’ test is met’; cf. SWD(2014) 298, p. 10, note 15. 
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Finally, ECTA wants to underline that the evolution of new retail services today may pose 

particular issues for wholesale market regulation, notably where the inputs used by SMP 

operators providing, or participating in the provisioning of, new connectivity solutions relying on 

electronic communications do not correspond to the regulated wholesale products they are 

obliged to offer or may commercially have committed to offer. Regulators must therefore pay 

especially close attention to the evolution of retail services, including in the business segment, to 

assess where the current absence of adequate inputs is liable to persistently harm competitive 

dynamism. To anticipate the possibility of undesirable market outcomes, NRAs will be called 

upon to conduct even closer monitoring of market developments than has hitherto been done. 

This is particularly important where the provision of new services relies on an intersection of 

network access and multiple scarce resources that competitors may effectively be precluded from 

obtaining access to absent regulation. ECTA would in this respect point notably to access to an 

appropriate mix of spectrum resources as well as rights of way and predictable permitting 

procedures to support the deployment of new mobile connectivity solutions. The availability of 

generic wholesale inputs should therefore not be mistaken as providing a basis for sustainable 

competition where new retail products, or product bundles, rely on more complex and 

demanding technical specifications. 

Bundle markets 

Key messages on MARKETS FOR BUNDLED OFFERS 

 Bundled offers are the single most important development in the selling of electronic 
communications services; 

 The revised Guidelines must provide sound methodological guidance on the definition 
of bundle markets, both at retail and wholesale level, without prejudging whether or 

not empirical analysis will sustain the identification of either one; 

 The guidance contained in the Recommendation is not suitable for direct integration 

into the Guidelines; 

 Appropriate guidance on several methodological issues is required, with special focus 
on questions prone to affect subsequent SMP assessment (double counting of clients 

across markets, sourcing of bundle inputs from multiple sources); 

 Where appropriate, access seekers must be able to rely on integrated wholesale offers 

covering the competitive core bundle proposition to reduce transaction costs and 

promote competition; 

 Bundling of fixed and mobile services is an appropriate test case around which to 
elaborate guidance; 

 The purpose of the revision should not be to decree the definition of bundle markets 
by NRAs, but to develop a toolbox allowing tests to be conducted in an appropriate 

manner. 

The issue of bundled product sales has gained in importance in recent years, as operators have 

explored bundling as a means of reducing customer churn and retail clients have increasingly 

switched their consumption behaviour to demand more integrated communications solutions. 

This phenomenon has been one of the major developments in how electronic communications 

services providers have restructured the manner in which they offer their services.13 ECTA had 

                                                           
13 According to the latest EU-wide figures published by the European Commission, 50% of European 
households were in October 2015 subscribed to bundles; cf. SEB 438, May 2016, p. 8. Cross-country 
comparisons reported elsewhere underscore the role of bundling when observing that fixed voice 
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already highlighted this development in its contribution to the 2012 consultation on the review 

of the Recommendation, an observation recurrent among other respondents, and the 

Commission has recognised it as one of three horizontal trends characterizing sectoral 

developments in the Explanatory Memorandum accompanying the Recommendation. 

This has led to a situation where the issue of bundling is treated almost exclusively in the 

Recommendation. The Guidelines, beyond recognising bundling as a possible indicator at the 

stage of the market analysis for establishing the existence of a position of significant market 

power, currently exclude the issue of product bundling at the stage of market definition.  

As regards the treatment of product bundles in the context of the Recommendation, ECTA 

observes that the analysis in this context remains generally limited to the retail level and 

concentrates on how bundling choices might shape demand side substitution for markets 

ultimately retained as amenable to wholesale regulation. It thus leaves unaddressed the question 

of how a separate retail market for bundles would be defined. The conclusions derived from this 

analysis are restricted to confirming NRAs` ability to identify bundled product markets at retail 

level. 

By not addressing the question of how separate bundle markets could be defined, and whether 

their definition might raise any particular methodological issues, ECTA considers that the 

Recommendation does not provide for appropriate substantive guidance on the subject. While 

this may reflect the Commission`s own substantive analytical considerations at the time of 

drafting the Recommendation, a revision of the Guidelines must now address both the retail 

and the wholesale dimension of bundling separately. This does not imply any pre-emption as 

to whether bundle markets are to be defined, but it should notably clarify the conditions under 

which retail bundles can effectively be dealt with through exclusive reliance on individual 

wholesale markets for bundle components. The principal issue in the treatment of product 

bundles is not the definition of a separate market as such, but the need for due consideration to 

be given to bundling in the context of market definition more generally. By focussing on general 

questions of analytical approach and methodology, the Guidelines should also anticipate the 

handling of new bundling scenarios that become increasingly likely through the development of 

new connectivity solutions. This needs to include consideration of how changes in the legislative 

framework would impact the identification of new product markets, and what evidentiary means 

would be appropriate to this end. 

As NRAs currently are unable to derive any concrete indication from the Guidelines on how to 

deal with product bundling at the stage of market definition,14 ECTA considers that an update of 

the Guidelines should notably seek to address a number of methodological concerns 

related to bundled offers: They should not only provide for orientation on how the relevant 

starting price should be determined and whether the relative price increase should be applied 

uniformly or individually for each bundle element, but also on what material criteria should be 

                                                           
telephony hardly exists anymore as a standalone product, much less as a marketable service around which 
mass market competition could occur; cf. Ofcom (2016) International Communications Market Report 2016, 
London: Ofcom, p. 51. These developments increase the relevance of considering anew the appropriateness 
of defining retail bundle markets, as they would seem to limit the possibility for customers to unpick the 
bundle in response to a relative increase in price. 
14 While mentioning the issue of a relative price increase for a set of products in the context of HMT 
implementation for market delimitation purposes in point 78 and accompanying footnote 29, the 
Guidelines under this heading do not address the issue of composite pricing of a product bundle assembling 
several products, but the issue of how to derive the base price from which the SSNIP test should be 
performed from the individual prices of several operators for the same product. 
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applied for judging the appropriateness of defining a bundle market,15 and, where such definition 

is pursued, on how to account for market shares on individual product markets when determining 

market shares for the bundled product market (question of double counting). The last of these 

issues is of particular relevance in ECTA`s view, as it points to the possibility of the market 

definition for bundled products altering the SMP assessment. ECTA therefore underlines the need 

for subsequent parts of the Guidelines on the assessment of competitive dynamics to also be 

revised in a manner that is consistent with the treatment of these aspects at market definition 

stage, especially since the Guidelines refer to product diversification as a possible indicator of 

market power. In this regard, separate emphasis needs to be given to the question of how market 

definition at retail and wholesale level interact, notably insofar as the identification of a separate 

wholesale market is concerned, in order to assist NRAs in determining the most appropriate 

remedies. This question assumes particular relevance where parallel wholesale markets for 

individual products and bundled offers were found to exist at wholesale level. ECTA considers it 

imperative that access seekers can also rely on the bundled offer being provided as an 

integrated wholesale input to ensure that the burdens of technical and economic replicability 

are minimised, so that their competitive standing is reinforced.16 We discuss the issue of how 

bundles may be considered in remedy design where no separate market for bundled offers has 

been identified in response to question 3.3. below. 

Overall, ECTA thus believes that the issue of distinct product markets for bundles requires 

renewed attention and a more systematic exposition that will enable NRAs to also 

successfully address ongoing and upcoming market developments. ECTA encourages future-

proof guidance to be articulated around the bundling of mobile and fixed services to move beyond 

the Recommendation`s suggestion that bundling would be a phenomenon of limited economic 

importance and relevance to prospective market developments.  

In concluding on this point, ECTA stresses again that the principal issue in the treatment of 

product bundles is not the definition of a separate market as such, but the need for due 

consideration to be given to bundling in the context of market definition more generally. To 

provide guidance on this question, in ECTA’s view, necessarily implies a discussion of the issues 

raised above and their link to the assessment of market power. 

  

                                                           
15 Questions to be addressed in this context are whether (1) there is a critical uptake threshold for bundled 
offers beyond which the existence of an independent bundle market imposes itself and whether (2) there 
is a need to test customers` unbundling behaviour specifically in respect of different services making up 
the bundle and how such a test would have to be implemented. In this sense, it appears material to 
acknowledge that price increases for product bundles may induce different demand side substitution 
dynamics depending on the magnitude of the price increase and on the perceived distribution of price 
increases across the bundle components. This latter point has been acknowledged by BEREC as asymmetric 
substitution between bundles and individual products. 
16 ECTA is not here arguing for a suppression of markets for individual wholesale inputs, whether already 
existing or resulting from an analysis of the wholesale inputs corresponding to retail bundles. To the extent 
that access seekers may benefit from the existence of such markets in their negotiations to counter the 
relevant bundled product offer, this additional potential for increasing competitive pressure should 
remain. 
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3.2. SMP assessment 
3.2.1. Continued effectiveness of criteria for assessing SMP 

Question: Are the criteria for assessing SMP in points 78-79 of the Guidelines still effective for 
assessing the existence of SMP? 

NO, they should be expanded and/or modified. 

Key messages on CONTINUED EFFECTIVENESS OF CRITERIA FOR ASSESSING SMP 

 The effectiveness of present SMP assessment criteria has not been, but must be 
adequately established, including justification for the proposed deletion of Annex II of 
the Framework Directive; 

 To reduce administrative burdens and make for a more targeted assessment, the 
revised Guidelines should be informed by a review of existing fact patterns historically 
associated with the identification of SMP, while acknowledging the possible need for 
additional criteria in the context of previously non-recommended markets; 

 Point 78 should be revised to highlight that even less than large market shares can 
support a finding of significant market power, and point 75 correspondingly should 
stress the relative nature of market power rather than absolute market share 

thresholds; 

 Point 79 needs to stress that combinations of criteria supporting a finding of 
significant market power can include all criteria adequately reflecting the economic 

characteristics of the relevant market instead of being limited to those listed in 
point 78; 

 The list of criteria in point 78 should be amended to include barriers to entry, indirect 

constraints and signalling behaviour in financial markets, as well as to acknowledge 
the importance of a dynamic consideration of SMP assessment criteria. ECTA proposes 

that SMP findings be systematically grounded in the most time-invariant criteria to 
enhance regulatory stability;  

 The Guidelines require introduction of a principle to the effect that reassessments of 
significant market power need to be based on an examination of the same criteria 
originally having produced such determination, complemented, as appropriate, by 

other criteria. 

ECTA is convinced that the test of significant market power held by a single operator has provided 

a successful basis for market regulation thus far, and should also remain the starting point of 

market power assessment in the future. For this reason, ECTA believes that the criteria and their 

presentation in points 78 and 79 must evolve in methodological as well as in substantive terms. 

Introductory remarks on an unjustified methodological presumption 
In methodological terms, the question as worded by the European Commission implies that the 

effectiveness of the criteria had already been confirmed in respect of previous periods of 

application of the SMP regime. As far as ECTA is aware, there has until today been no evaluation 

of the guidance contained in the 2002 Guidelines in this regard. So far, there has thus not been 

any systematic appraisal of the relative importance of the diverse criteria listed in point 78. In 

particular, no such evaluation has formed part of the preparation of the legislative proposal for 

the European Electronic Communications Code. The relationship between the current regulatory 

framework and subordinate guidance should, however, have been examined, notably insofar as 

this guidance provides essential practical instruction on the application of the key provision of 

the framework. Failure to assess the effectiveness of this sub-statutory guidance in its relation 
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with the norms that rely on it for their effective application in ECTA`s view amounts to non-

compliance with Better Regulation principles and raises questions as to the 

appropriateness of the legislative proposal which relies, as it does in respect of the wholesale 

access provisions, on `evidence of a lack of consistency in the implementation of regulation`.17 

ECTA highlights in this regard that the Commission has proposed to delete Annex II of the 

Framework Directive as the sole source of guidance in law on how to materially conduct SMP 

assessments without having provided appropriate justification for its removal. This observation 

is of particular relevance in the present context, as Annex II provided for the only statutory 

specification of criteria for the application of the SMP regime. ECTA considers that thorough 

evaluation of this element of the framework would have been particularly appropriate in a 

situation in which market developments suggest that the joint SMP standard will assume 

increased relevance prospectively. 

ECTA therefore considers that the implied presumption of the effectiveness of existing 

criteria having been demonstrated is unmerited. ECTA expects that a full analysis of 

effectiveness has yet to be provided. This needs to occur either in the context of the study 

commissioned by the European Commission to support the review of the 2002 Guidelines, or 

directly by the services of the European Commission themselves prior to amending the 2002 

Guidelines. Such an evaluation appears necessary not only to identify relevant developments in 

the application of the criteria that may merit being included in the revised Guidelines, such as the 

revision and deletion of existing or the addition of new criteria, but also to legitimise the 

legislative proposal for the Code in the core domain of wholesale access regulation.  

From its own observations, ECTA concludes that contemporary SMP findings are, for the most 

part, still based on market shares as the primary type of evidence. This being so, little effort 

appears to have been made to systematize the foundations for SMP findings in NRAs` decision-

making practice thus far. ECTA emphasizes that while it is appropriate for the SMP assessment 

to ultimately remain on the specifics of each market, as it has been delineated by the NRAs, an 

examination of the prevailing patterns of facts underpinning SMP findings could not only 

reveal important insights into the development of specific markets, but also provide NRAs 

with an indication of fact patterns particularly suitable for examination. Identification of 

such patterns could lower administrative burdens and contribute to regulatory consistency, 

without this excluding adjustment to market specificities (e.g., differences between fixed and 

mobile markets). At the same time, already established assessments will necessarily be of less 

relevance where NRAs delineate markets outside the scope of existing or previously 

recommended lists of relevant markets. This points to the possible need for more complex 

assessments in respect of such markets, notably where these concern new products or product 

bundles,18 to the extent that existing metrics are not readily applicable or fail to deliver a clear 

characterisation of the distribution of market power. The revision of the Guidelines should 

underline that further metrics may be appropriate in such circumstances and provide examples 

thereof. 

Substantive observations on the criteria for SMP assessment 
Materially, ECTA observes, first, that the criteria listed in point 78 constitute complements to 

indications on market shares as provided in point 75. ECTA agrees that a finding of significant 

market power cannot occur on the basis of market shares alone, but requires consideration of the 

economic characteristics of the relevant market. In view of the evolving structure of electronic 

                                                           
17 COM(2016) 590 /2, 12.10.2016, p. 5. 
18 On these issues, ECTA refers to its more detailed observations regarding market definition under section 3,1, 
and notably question 3.1.11. above. 
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communications markets, ECTA would welcome a change of the introductory phrases of 

point 78 to underline that even less than large market shares, i.e. market shares below 40% 

in accordance with point 75, may support a finding of significant market power when placed 

in the context of an overall assessment of the relevant market, especially where that market is 

highly concentrated and fringe competitors do not have the ability to affect market outcomes. 

To underline that a market position equivalent to dominance derives rather from the relative 

position that an operator holds with regard to its competitors than from the absolute share of the 

market that it occupies, ECTA further proposes to amend point 75 to highlight the 

differential nature of market power, for example, by inserting the first sentence of footnote 77 

as the penultimate sentence of point 75, so that the revised text would read: 

The fact that an undertaking with a significant position on the market is gradually losing 

market share may well indicate that the market is becoming more competitive, but it does 

not preclude a finding of significant market power. The greater the difference between the 

market share of the undertaking in question and that of its competitors, the more likely will 

it be that the said undertaking is in a dominant position. On the other hand, fluctuating 

market shares over time may be indicative of a lack of market power in the relevant 

market. (proposed insertion italicised)  

In the spirit of such an essentially relational appreciation of market power, ECTA further 

considers that point 79 should be maintained. To enhance its effectiveness, ECTA believes that 

point 79 should be reworded to underline that combinations of criteria supporting a 

finding of significant market power can arise from all criteria adequately reflecting the 

economic characteristics of the relevant market, so as to read: ‘A dominant position can derive 

from a combination of the above and other criteria reflecting the economic characteristics of the 

relevant market, …’ (proposed rewording italicised). Conversely, it should be clarified that a 

finding absolving a previously designated SMP operator from its designation must not occur on 

the basis of selective consideration of such criteria. For example, an SMP operator should not be 

relieved of its obligations solely because it is found to no longer hold significant technological 

advantages or superiority and its competitors no longer are subject to barriers to expansion. Even 

under these circumstances, economies of scale and scope combined with a highly developed 

distribution and sales network may enable the operator to successfully retain a dominant 

presence in the market. This points to the desirability of a more systematic evaluation of the 

criteria commonly found to underpin findings of significant market power, as outlined above. As 

a general principle, ECTA considers that the Guidelines should specify that any reassessment 

of a previous finding of significant market power should be based on an examination of the 

same criteria originally having produced this finding, complemented, as appropriate, by 

other criteria in light of relevant market developments.  This principle should be laid down in a 

separate point of the revised Guidelines. 

As regards the substantive criteria listed in point 78, ECTA considers these to generally remain 

relevant. Nonetheless, ECTA considers it important to stress four aspects in which these criteria 

are lacking in their current format, and which should be addressed when revising the Guidelines. 

 First, the criteria as currently specified do not include entry barriers as a separate 

criterion. Nevertheless, the existence of barriers to entry is fundamental when assessing the 

significance of the power that an undertaking in a given relevant market may enjoy by virtue of 

certain of the other criteria enumerated in point 78, such as its size, economies of scale and scope 

and favourable access to financing. Where barriers to entry are missing, such indications of an 

ability to behave independently of competitors may at best attest to a transient form of 

dominance that would be expected to quickly be challenged by new entrants. Indeed, the absence 

of barriers to entry is a key defining characteristic of the stylized model of perfect competition in 
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which significant competitive advantage associated with a monopolist’s creation of a product 

market is quickly eroded by competitors’ entry driving down price levels. While point 80 of the 

Guidelines acknowledges that electronic communications markets are subject to different types 

of entry barriers, ECTA finds this separate discussion unfortunate for at least five interrelated 

reasons: first, the suggestion that barriers to entry would not be a criterion on par with the 

criteria in point 78; second, the discrepancy that this creates in terms of exposition vis-à-vis the 

list in point 97 of criteria to be considered for purposes of determining the presence of significant 

market power that is jointly held; third, the insinuation that barriers to entry in electronic 

communications markets are high notably because of regulatory requirements; fourth, the lack 

of discussion, in that context, of the link between large investment requirements and the criterion 

of control of infrastructure that cannot easily be duplicated in point 78; and, fifth, the fleeting 

reference to ‘on-going technological progress’ as a possible means of reducing entry barriers, 

which also lacks being linked to the criterion of ‘technological advantages or superiority’ in 

point 78. ECTA therefore suggests that discussion of barriers to entry in the Guidelines be 

revised to rebalance the importance of regulatory and non-regulatory barriers, placed in 

the context of the examination of potential competition and included as a separate 

criterion in the list of criteria set out in point 78. 

 Second, the concept of direct and indirect constraints is equally absent from the list of 

criteria to be assessed when establishing whether or not an undertaking holds significant market 

power. This omission is contrary to the Commission`s own guidance in the 2014 

Recommendation as regards indirect constraints. ECTA also believes, as stated in response to 

question 3.1.7 above, that indirect constraints must be considered when assessing market power 

in order to avoid that overly broad market definitions erroneously underestimate the significance 

of the market power that an operator holds. For this reason, ECTA urges the European 

Commission to ensure that the revised Guidelines include direct and indirect constraints 

among the list of criteria to be used for purposes of assessing SMP.  This should also point 

out, at an appropriate place in the text, the importance of correctly assessing variations in the 

relative strength of these constraints for the SMP assessment. Indirect constraints deemed 

insufficiently strong at the stage of market definition should here be placed in the context of 

potential competition and barriers to entry. In this context, ECTA reiterates its view, expressed 

in response to question 3.1.1 above, that the role of potential competition should exclusively 

be assessed at this stage. To remove any potential prejudice to the manner in which this is done, 

ECTA suggests that the wording of the 11th indent is changed to read ‘absence of potential 

competition` (proposed deletion in strikethrough) only, as even weak potential competition 

should be assessed differently from strong potential competition. 

Third, ECTA considers that the assessment of significant market power today must to a 

greater extent take account of market participants’ behaviour relative to financial markets and 

how such behaviour impacts on demand substitution at both wholesale and retail level. 

Considering that notably incumbent operators are using investor-targeted announcements to 

reshape their perceived competitiveness and thus valuation in the marketplace, the assessment 

of market power needs to reflect the impact that such announcements can have on the evolution 

of competitive dynamics in the relevant market being analysed. This does not only concern the 

ability to strengthen own competitive standing as expressed by privileged access to finance, even 

in the face of delayed or otherwise not fully executed strategic commitments, but also the negative 

impact that such announcements may have on competitors’ standing in the marketplace, their 

valuation and access to finance. ECTA proposes that the ability to strengthen own and 

diminish rivals` perceived competitiveness through signalling behaviour to financial 

markets be added as a further criterion to point 78. The introduction of this criterion should 

preferably be accompanied by a discussion of the link between financial signalling, market 
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valuation and competitive capacity, and the bearing that such behaviour has on the persistence 

of investment-related entry barriers. 

 Finally, ECTA believes that SMP assessments must generally evolve to appropriately 

consider the temporal dimension of the criteria utilized for substantiating SMP findings. This 

involves educated guesses as to the likely persistence of observed past structural and behavioural 

artefacts and their respective interaction with exogeneous developments such as innovation in 

the form of general purpose technologies, changes in the availability and access to scarce 

resources and shifts in the general economic climate and its impact on sectoral developments. In 

ECTA’s view, the role of such longitudinal analyses is likely to increase if the duration of market 

review cycles were to be augmented, as proposed by the Commission in its 2016 legislative 

proposal and implicitly addressed by item 3.2.1.7 of this questionnaire. This reinforces the need 

for providing such medium-term assessments with an appropriate methodological grounding. 

A review of the current list of criteria in point 78 suggests that these may be subject to different 

development cycles, ranging from those potentially subject to significant volatility 

(product/services diversification, a highly developed distribution and sales network, size, 

technological advantages or superiority, easy or privileged access to capital markets/financial 

resources) to those of relatively high prospective stability (economies of scale, economies of 

scope, control of infrastructure not easily duplicable). The 2002 Guidelines do not provide NRAs 

with any guidance on how to approach such distinct temporal dynamics when conducting a 

forward-looking analysis of whether a given undertaking can be expected (to continue) to hold 

significant power in the relevant market. The Commission should therefore lay out one or 

multiple guiding principles for how to account for different sources of variation in the different 

criteria referred to. As a general principle, ECTA proposes that significance of market power 

should primarily be established on the basis of an assessment of the criteria identified as 

being least likely to change over the review period, i.e. structural factors likely to support such 

a finding over a reasonably long foreseeable timeframe. In a second step, this finding should be 

confirmed by contrasting it with a scenario in which important variation is introduced on one or 

several of the criteria identified as being prone to volatile development. 

3.2.3. Updated guidance on market share measurement 

Question: Should points 76-77 of the Guidelines related to measuring market presence (shares) of 
undertaking(s) depending on the characteristics of the relevant market be modified given the 
developments in the electronic communications sector? 

YES. 

Key messages on UPDATED GUIDANCE ON MARKET SHARE MEASUREMENT 

 The distinction between bulk and differentiated products in point 76 seems currently 
insufficiently adapted to electronic communications markets and should thus either 

be valorised through examples or deleted; 

 Point 77 and the examples in it need to be restructured around the organizing metrics 
of leased assets, leased capacities and revenues as measurement tools for establishing 

market power; 

 It is critical for the revised Guidelines to appropriately reflect the role of bidding 
markets, and especially public procurement markets, in rendering parts of retail and 

wholesale markets incontestable, and the reinforcing impact this may have on SMP 

designation; 
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 Discussion of market shares in the Guidelines must be enlarged to explicitly address 

the role of self-supply. While self-supply should generally be considered at the stage 

of market definition as well as at the stage of SMP assessment, ECTA also believes that 

geographically isolated self-supply unable to effectively constrain the incumbent 

should be excluded from both stages. 

Point 76 affirms the guidance set out in the Market Definition Notice, according to which both 

volume and value sales provide, as a rule of thumb, relevant information for determining market 

shares. It adds to this a further consideration on the specific case of bidding markets when 

suggesting the number of bids won as an indication of market power in these markets. Point 77 

emphasizes that the most appropriate measure of determining undertakings` market shares will 

depend on the market under consideration and confirms NRAs` authority to choose such measure 

as they see fit for purposes of their analysis, before going on to provide several examples. 

ECTA observes that the guidance contained in point 76, while relevant in general terms, does not 

appear appropriately adapted to the requirements of the electronic communications sector. In 

particular, the Guidelines at this point do not provide for any discussion of how the notions of 

bulk and differentiated products apply to electronic communications services. ECTA therefore 

believes that it would be relevant for a revised version to provide for a discussion of the 

circumstances, if any, under which products in electronic communications markets may be 

considered as constituting differentiated products. As pointed out in response to question 3.1.3, 

ECTA does see indications that branding of product offers may affect substitutability, notably on 

the demand side and notably where such branding attaches to product bundles integrating 

lifestyle-specific content. However, ECTA does not consider that such branding necessarily leads 

to product differentiation, or, indeed, that branding would be the only possible basis for product 

differentiation. As outlined in the discussion of the concept of chain substitutability in response 

to question 3.1.1, broadband products from a customer perspective would appear to remain 

foremost bulk products in terms of their characteristics, whilst their actual consumption only 

partly adheres to such a bulk logic in that they are usually purchased on a per item basis, but may 

be consumed either with or without differentiation according to the underlying price structure; 

this is most clearly illustrated by the difference between fixed and mobile broadband charging 
models. Overall, ECTA believes that the distinction between bulk and differentiated 

products is not of immediate benefit for determining the most appropriate metric by 

which to establish undertakings` market shares in relevant electronic communications 

markets, and reference thereto should be removed unless pertinent examples were 

introduced in the revised Guidelines. 

This assessment seems to be confirmed by point 77, where the discussion of the appropriate 

indicator(s) to determine the existence of significant market power in different relevant markets 

is not conducted along the lines of bulk or differentiated products, but rather by identification of 

leased physical assets, leased capacities and associated revenues, in relation to the relevant totals 

for the market being scrutinized, as possible metrics. While point 77 neither articulates an 

underlying classificatory approach to market power measurement, nor explicitly links the 

examples provided back to point 76 and the product classification scheme suggested therein, it 

usefully illustrates that examples of how to address practical challenges in different market 

contexts can be included in the Guidelines. ECTA therefore suggests that point 77 be revised to 

identify undertakings` share of total leased assets, leased capacities and revenues 

(including self-supply) in a relevant market as possible measures of its market power. It 

should be underlined in this context that mere control of physical assets and the associated 

capacities does not provide for any measure of market power, since, on their own, these are 
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merely supply side indicators, which without corresponding uptake cannot translate into a 

position of power relative to other market participants. Notably in broadband markets where 

alternative operators are investing heavily in fibre deployment, their control of significant 

network assets and of capacity that can be delivered over those assets must not lead to an 

erroneous SMP designation. ECTA thus recalls that significant assets without revenues 

cannot substantiate market power.  

In this context, ECTA would also like to highlight the importance of the reference to bidding 

markets contained in point 76 for the assessment of market power. The bidding for supply 

contracts, whether these are private or public in origin, constitutes a key feature of the retail 

market for business customers. Due to the length of such supply contracts, to the tender 

requirements (e.g. when comprising both fixed and mobile service provisioning) as well as to the 

possible associated commitments to specific technology choices and/or client-specific 

investments, these contracts may have a significant stabilizing impact on the market shares 

controlled by individual undertakings. In the business segment, NRAs should therefore be held to 

examine both the number of potential bidders, the number of potentially available bids and the 

overall market shares held by each potential bidder in terms of bids won at the time of conducting 

the market analysis. ECTA suggests that the revised Guidelines consider explicitly the role 

of bidding markets for the award of bespoke supply contracts, by both delineating 

appropriate metrics and illustrating how these can be integrated in market share 

calculations for relevant retail and wholesale markets. This should include consideration of 

the fact that market shares in bidding markets may not appropriately represent an undertaking`s 

position, but also of the fact that revenue shares deriving from bidding markets will normally 

become captive for the duration of the contract, so that the share of the overall market that is 

effectively contestable at any given moment will be reduced. For this reason, ECTA also urges 

that consideration of bidding markets in the Guidelines must draw attention to public 

procurement practices, as bundled procurement of different electronic communications 

services may adversely affect alternative operators` ability to compete and thus isolate 

market shares from contestation. In these circumstances, bidding markets may effectively 

exclude alternative operators, thus cementing the market power of incumbent operators and 

reducing both indirect constraints and potential competition. Depending on the size of the public 

part of bidding markets, a significant share of the incumbent`s overall share of the relevant 

market may thus become incontestable for the duration of the review period. Considering the 

average duration of public supply contracts, this effect would remain noticeable even in case of 

an extended review cycle of five years. In ECTA`s view, the overall stabilizing impact of bidding 

markets on the wider retail and wholesale markets should thus be discussed in one or several 

points of the revised Guidelines. 

Finally, ECTA considers that the revised Guidelines must introduce explicit consideration 

of the phenomenon of self-supply and its bearing on SMP designation. The issue of self-

supply has a direct impact on the likelihood of a given operator being designated as possessing 

significant market power at wholesale level, as the supply of its own retail arm immediately 

increases its market share. And where a notional wholesale market needs to be constructed, the 

retail market share represented by self-supply is, according to the Commission`s guidance in the 

Explanatory Note accompanying its 2007 Recommendation, to be considered as the estimate of 

the wholesale market share. 

Consistent with ECTA’s general position on the relationship between the Guidelines and 

the Recommendation, ECTA considers that this element of market definition and competitive 

assessment should be integrated into the Guidelines. In this regard, ECTA is of the opinion that 

self-supply should be systematically considered both when defining markets and when assessing 
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the presence of market power in a relevant market. While incumbents’ self-supply always 

needs to be considered at both market definition and at market analysis stage, a more 

differentiated approach is needed to the self-supply of alternative operators. To the extent 

that alternative operators’ self-supply gives rise to sufficiently strong indirect constraints on an 

undertaking which by virtue of its market presence might qualify as possessing significant market 

power, it is in ECTA’s view appropriate to consider these principally at the stage of SMP 

assessment so as to avoid that the scope of the wholesale market is unduly enlarged. Where the 

self-supply in question is geographically dispersed and of such small scale as to be unable to 

substantially constrain the incumbent operator, ECTA considers that the guidance should suggest 

for the self-supply to be neither considered for market definition, nor for SMP assessment 

purposes. In either case, the effectiveness of the constraint being imposed by geographically 

concentrated self-supply needs to be linked to the assessment of the presence of geographical 

chains of substitution in the relevant market. 

Collective dominance 

3.2.1.1. Awareness of collective dominance decisions by NCAs and national courts  

Question: Are you aware of any decisions finding collective dominance by national competition 

authorities and/or national courts in the electronic telecommunications sector in the EU markets 

where you operate? 

NO. 

3.2.1.3. Sufficient clarity of collective dominance test and ability of NRAs to identify 

SMP on relevant wholesale markets 

Question: Do you consider that the conditions and market characteristics to be taken into account 

for demonstrating collective dominance are sufficiently clear and allow regulatory authorities to 

identify the presence or absence of all forms of significant market power on relevant wholesale 

markets likely to lead to harm to end users in the framework of ex ante regulation in the electronic 

communication sector?? 

NO. 

Key messages on SUFFICIENT CLARITY OF JOINT SMP TEST AND ABILITY OF NRAS TO IDENTIFY SMP ON 

RELEVANT WHOLESALE MARKETS 

 The current regulatory framework does not offer adequate legal and regulatory 
certainty, and the amendments proposed by the draft European Electronic 

Communications Code do not improve, but worsen the state of the law as regards 

NRAs` ability to successfully address non-competitive market outcomes; 

 It is problematic that the Commission has not only refrained from improving its 
guidance on joint SMP despite an explicit legislative mandate to enhance its 

administrability in the 2009 review, but in the draft Code has gone on to propose 

deletion of Annex II rather than improving the legislation; 

 It is appropriate to recognise that wholesale markets can be subject to forms of jointly 
held significant market power that may not be fully captured by the Airtours criteria, 

and that the joint SMP guidance needs to evolve to reflect this. Recourse to 

symmetrical obligations is not an appropriate alternative; 
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 Harm likely to result from jointly held significant market power must be assessed not 

only in respect of end-users, but, in line with competition law principles, in respect of 

customers at both wholesale and retail levels.  

ECTA considers that neither of the limbs of this question at the current state of development of 

the regulatory framework for electronic communications can be answered affirmatively. At the 

same time, ECTA wishes to underline that the envisaged amendments to that framework, as set 

forth by the Commission in its proposal for a European Electronic Communications Code, do not 

ameliorate, but tend rather to aggravate the legal and regulatory uncertainty under the current 

framework as to how to conclusively demonstrate fulfilment of the preconditions for appropriate 

regulatory intervention where market outcomes are not effectively competitive. 

Also in this context, ECTA must underline that the Commission since the initial issuance of the 

Guidelines has not undertaken appropriate steps to address these problems. As increasing 

attentiveness among policy-makers and regulators, in addition to market participants, 

underlines, this inaction in view of increasingly pronounced tendencies for markets to move to 

structural configurations beyond traditional incumbent significant market power19 comes at a 

cost of both less sustainable competition and increased probability of consumer harm. The 

removal of Annex II of the Framework Directive in the Code, which until the present day provides 

the only statutory basis for the recognition of situations equivalent to collective dominance in 

electronic communications markets, does not constitute the right response to these 

developments. Already at the time of the insertion of the annex being revised, the Commission 

should have endeavoured to update its guidance in the SMP Guidelines, to clarify any differences 

in emphasis between the instruments and to reinforce the clear legislative mandate agreed by the 

co-legislators in 2009 to enhance administrability of the joint SMP concept. Absent such 

reinforcement, there has not been a single notification successfully relying on joint SMP 

designation to address non-competitive market outcomes since the last review of the regulatory 

framework. ECTA estimates that the resultant regulatory imbalances and insufficiencies may 

have produced customer harm at both retail and wholesale levels. A future-proof legislative 

framework for the most competitive of European network industries relying on physical 

networks must not only one-sidedly focus on accelerating the transition to very high 
capacity networks, but has to bring certainty about how to protect and promote effective 

and sustainable competition in that process. With the draft Code, the Commission has neither 

improved the operative part of the legislation as far as the treatment of joint SMP is concerned, 

nor has it provided any further guidance in the recitals or the preparatory works in that respect. 

This leaves alternative operators who are already, or prospectively will be, faced with situations 

that should be addressable from the viewpoint of joint SMP with significant uncertainties about 

the viability of their contribution to the continued competitive development of relevant markets. 

Under these circumstances, ECTA considers that the implicit recognition in the question 

wording that wholesale markets may be subject to multiple forms of jointly held 

significant market power, while analytically appropriate, remains somewhat toothless. In 

ECTA`s view, progress in the administration of pro-competitive remedies under the impression 

of evolving market realities can only be made where it is realised that all forms of jointly held 

significant market power may comprise more diverse situations than what is captured by the 

Airtours criteria of collective dominance, on which this section of the questionnaire focuses. 

Accordingly, ECTA considers that the concept of joint SMP within sector-specific regulation 

needs to evolve, in accordance with the domain`s material autonomy, to confirm its ability 

                                                           
19 On this point, see also our response to question 3.2.1.7 below. 
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to address these situations, without therefore abandoning competition law principles. At 

the same time, ECTA wants to underline in this context that symmetrical obligations designed 

to address network bottlenecks do not constitute an appropriate alternative for such 

evolution: lacking, as they do, an appropriate embedding in market analysis, their application 

effectively fails to account for the competitive concerns that an evolving concept of joint SMP 

needs to address. In their present form, symmetrical obligations present the most heavy-handed 

type of intervention, and ECTA considers that all other, more appropriate ways of addressing 

problems of market functioning should be explored to avoid unnecessary and possibly premature 

reliance on such obligations. 

Finally, ECTA wants to stress in response to this question that one-sided emphasis on harm to 

end-users is not appropriate as the sole measure for determining anti-competitive market 

outcomes, unless this were to include the intermediate effects that observed changes in 

competitive conditions would have on intermediate users of wholesale inputs. Alternative 

operators relying on the existence of these regulated inputs as the basis for their competitive 

presence in the marketplace are themselves instrumental in generating significant benefits for 

end-users. By leveraging their operational excellence, they oftentimes produce significantly more 

affordable offers of equivalent or even superior quality than what is offered by incumbent 

operators. To exclude the possible harm engendered by non-competitive oligopolistic markets to 

their standing from the assessment of anti-competitive effects would therefore not be 

appropriate, not least because such harm likely entails repercussions for their ability to compete 

for customers. This understanding, in ECTA`s view, also conforms to a broad understanding of 

the consumer welfare standard in EU competition law, and is thus aligned with competition law 

principles. It is thus necessary to consider the potential harm caused by jointly held 

significant market power in respect of customers at both wholesale and retail levels. 

3.2.1.5. Factors explaining the absence of collective dominance findings 

Question: Do you consider that the relative paucity of regulatory decisions establishing collective 

dominance in the framework of ex ante regulation in the electronic communication sector (four NRAs, 
i.e. the Irish in case IE/2004/0121, the Spanish in case ES/2005/0330, the Maltese in case 

MT/2006/0443, all as regards market 15 of the 2003 Recommendation on relevant markets, and Italy 

in case IT/2006/0424, as regards market 18 of the 2003 Recommendation on relevant markets, have 

adopted final measures based on a finding of collective dominance in the past) is attributable to the 

following factors: 

 DIFFICULTIES IN OBTAINING SUFFICIENTLY PROBATIVE EVIDENCE on one or more of the 

elements of the collective SMP test in the specific regulated environment of the electronic 

communications sector 

 OTHER 

Key messages on FACTORS EXPLAINING THE ABSENCE OF JOINT SMP FINDINGS 

 The absence of NRA practice establishing jointly held significant market power in 

relevant markets is principally due to a combination of absence of adequate 

regulatory guidance, discouragement of NRA notifications by the European 

Commission and resultant difficulties in obtaining sufficiently probative evidence 

leading to the withdrawal of notifications; 

 NRA hesitation to make joint SMP designations is significantly reinforced by the fact that 

lost appeals are tantamount to deregulation; 
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 It is imperative that the Commission provide NRAs with clear, comprehensive and 

implementable guidance on how to address market outcomes due to ineffectively 

competitive oligopolies under the joint SMP standard; 

 The standard of proof must be clarified by codifying pertinent Commission comments 
from the Article 7 process, such as the test devised in the context of mobile access and 

call origination services; 

 Points 97 and 98 of the Guidelines need to be thoroughly revised to further contribute 
to a clarification of the standard of proof, and notably in order to avoid excessive 

analytical and evidentiary requirements that would follow from an obligation to 

examine all of the criteria set out in point 97; 

 Given the specific structural characteristics of electronic communications markets, it 
is appropriate to consider whether the application of the joint SMP standard might be 

facilitated further by creating a presumption based on a subset of the criteria in point 

97 combined with behavioural evidence. This reflection could be widened to consider 

the ability of the joint SMP standard to address to non-collusive oligopolies leading to 

demonstrable harm. 

ECTA believes that the lack of administrative practice based on a finding of joint SMP can 

be primarily explained by a combination of absence of adequate regulatory guidance, 

discouragement of NRA notifications by the European Commission in pre-notification and 

post-notification settings and resultant difficulties in obtaining sufficiently probative 

evidence. A further, but related element is the lack of adjustment in the interpretation of joint 

SMP to accommodate sectoral specificities, and notably the emergence of oligopolistic market 

structures yielding non-competitive outcomes. We discuss each of these elements below. 

Unsuccessful attempts at applying joint SMP 
ECTA is thus aware that several NRAs that had notified draft market analyses proposing a joint SMP 
designation of multiple operators withdrew their notifications following contacts with the European 

Commission. At least one authority subsequently defaulted, at the Commission`s suggestion, to simple 

monitoring of the market, with the consequence that harm from ineffective competition was left to 

prevail without adequate regulation or sanctions, not to speak of the lost access opportunities for 

alternative operators. To ECTA`s knowledge, none of the authorities concerned reverted with a 

revised notification that succeeded in establishing joint SMP, nor has any of them subsequently 

attempted to notify draft measures for other markets built around such a competitive assessment.20 

As BEREC has provided a transversal analysis of these cases in its report on oligopoly analysis,21 

on which ECTA has previously commented, this is not the right place to repeat the arguments made in 

that context. ECTA would, however, like to emphasize that irrespective of the specific substantive 

considerations set out then, it seems undeniable that the overall success rate and progressive 

development therein has done nothing to suggest to NRAs that pursuing a joint SMP designation in a 

draft measure would be a viable route. In this context, it is also worth remarking that this situation 

did not change after the Impala judgment had marked a further step in the Court`s jurisprudence 

on collective dominance. Uncertainty about the total number of cases formally notified under the 

framework,22 as well as the reliance by certain NRAs on alternative means to address concerns 

over jointly held significant market power, suggest that there may have been a wider interest in 

such measures than was actually registered in the Article 7 process.  

                                                           
20 Indeed, the MCA as the only NRA to have filed two notifications attempting joint SMP designations ultimately 
withdrew its second notification. When notifying a new analysis, it abstained from any SMP finding. 
21 BoR(15) 195, s 5.3, pp. 33 et seqq. 
22 The figures cited in BEREC`s report vary between eight and ten cases over the period from 2004 to 2008. 
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Absence of adequate regulatory guidance 
The fact that NRAs had recourse to other mechanisms to address concerns over joint SMP before 

the first measure subsequently proving to be sustainable was successfully adopted, and after the 

last two measures had been withdrawn, may indicate that there was an acute awareness among 

regulators of the results of the Article 7 process, and how these might affect their own cases. In 

any case, it appears clear that the SMP Guidelines provided, and continue to provide, only very 

limited guidance to NRAs considering whether to pursue a joint SMP designation in light of its 

general appreciation of the developments in the relevant market concerned. While the Guidelines, 

drawn up in the immediate wake of the Airtours judgment, could not yet provide for a thorough 

consideration of the resultant implications for the electronic communications sector, it is all the 

more surprising that neither the subsequent developments in NRAs` regulatory practice, nor 

those in the Court`s jurisprudence prompted a reconsideration of the approach taken by the 

Guidelines towards the subject. Indeed, BEREC`s 2015 report, which explicitly calls for guidance 

from the Commission on the application of the joint dominance test, appears to provide the first 

major review of the subject. According to the exposition of motives stated in the introduction to 

the report, the regulators launched this initiative to assess the need for the regulatory framework 

to evolve in view of potential competition issues arising from oligopolies in electronic 

communications markets.23 More than thirteen years after the adoption of the Guidelines, 

ongoing market developments thus prompted the regulators to whom these Guidelines are 

addressed, to evaluate a dimension of the functioning of the SMP regime, which itself forms the 

centrepiece of the regulatory framework. It is unclear to ECTA how the evolving application of 

the framework, and notably the difficulties encountered by the majority of NRAs having 

attempted a joint SMP designation to see these through to adoption, could not hitherto justify a 

revision of the Guidelines on this point, considering the Commission`s undertaking to review 

them when appropriate, as stated in point 13 thereof. Failure to appropriately evaluate both the 

Guidelines, the related provisions of the framework and their interaction in this respect, of course, 

also raises questions about the soundness and proportionality of the Code as proposed. In view 

of ongoing market developments, ECTA considers that it is now highly appropriate for the 

Commission to revise the Guidelines to provide NRAs with clear, comprehensive and 

implementable guidance on how to address market outcomes due to ineffectively 

competitive oligopolies. As a minimum, the updated Guidelines must codify the guidance 

issued in the form of comments to NRAs` notifications, only a few of which were formal and 

published, so as to render it readily accessible in the interest of consistent application of the 

regulatory framework. An appropriate example is the test for the presence of market 

characteristics conducive to joint SMP in the context of mobile access and call origination services 

as set out in IE/2004/0121 and SI/2008/0806. Moreover, the revised Guidelines need to consider 

how to facilitate, in methodological terms, identification of jointly held significant market power 

in electronic communications, including possible adaptation of the identification mechanism in 

view of sectoral specificities. It must be underlined that the paucity of available guidance has 

constituted and will continue to constitute a disincentive for NRAs to base regulatory 

solutions on the joint SMP standard, as having their measure overruled on appeal would 

entail strong pressure for deregulation. 

Difficulties in obtaining sufficiently probative evidence 
The lack of adequate regulatory guidance provided by the Commission in view of its established 

Article 7 practice has likely led to a situation in which uncertainty about the precise standard of 

proof makes NRAs unable to readily convert whatever substantive indications there are, into 

evidentiary strategies likely to meet that standard. The case examples cited from the 

                                                           
23 BoR(15) 195, p. 12. 
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Commission`s administrative practice in the field of competition law were not well-suited to 

overcome this problem, considering the brevity of their exposition, which implied the absence of 

any details on the fact patterns and the evidentiary means relied upon to establish them. The fact 

that only two of the four cases effectively led to a finding of collective dominance, that none of 

them had been tried in court, and that all four concerned merger investigations, likely diminished 

their appeal further at a time when the issue itself was only just entering the sphere of regulatory 

competition assessment. This corresponds to the result reported by BEREC that NRAs have found 

evidentiary standards the most problematic hurdle in successfully substantiating their proposed 

determinations of significant market power being held by multiple players.24 For this reason, it is 

critical that future guidance not only promote further clarity about the standard of proof and its 

interpretation in the context of electronic communications, but also and especially about the 

evidence appropriate to support such determinations. This should allow NRAs to reasonably 

foresee the evidentiary requirements to which they will be held. In this context, ECTA believes 

it imperative to fundamentally revise points 97 and 98 of the Guidelines, notably insofar 

as their joint reading suggests that NRAs would have to examine all of the criteria stated in 

point 97. In line with what has previously been suggested in response to question 3.2.1 above, 

ECTA suggests that a review of existing Article 7 practice should be used to establish 

particularly pertinent fact patterns that could be integrated into the Guidelines, alongside 

discussion of the evidence appropriate to substantiate them.  

Lack of adjustment in the interpretation of joint SMP 
The fact that oligopolistic structures have emerged in electronic communications markets 

following their release from state ownership is not per se surprising. Thus, when BEREC in its 

report on oligopoly analysis holds that ̀ oligopolistic market structures may also arise in a natural 

way`25, ECTA would add that such development has been largely inevitable in the sector due to 

its structural characteristics. Contrary to what is the case in merger settings, the analysis 

conducted by NRAs when assessing the prospective possibility of joint SMP in a relevant 

wholesale market will generally see some of the key market characteristics conducive to collusive 

behaviour already fulfilled, such as substantial barriers to market entry, high concentration levels 

with stable market shares, absence of potential competition, and high levels of market 
transparency. Under these circumstances, the key question relative to ineffectively competitive 

oligopolies would appear to be whether the pre-existence of such market characteristics absent 

any foreseeable change to market structure, could not already support a presumption of joint 

SMP, if supplemented by appropriate behavioural evidence (such as continuous price parallelism, 

repeated interactions, competition for the same clients). In this way, the evidentiary 

requirements for demonstrating the existence of jointly held significant market power could, 

within appropriate limits, be rendered more supple to accommodate the structural features of 

electronic communications markets. It might further be considered to what extent an adapted 

interpretation of the joint SMP standard could also cover instances in which non-collusive 

(`tight`) oligopolies lead to ineffectively competitive market outcomes. ECTA would recall in this 

context that the concept of dominance in the sense of Article 102 TFEU does not prejudge the 

theory of harm to be applied and that, ultimately, even in a merger context, the Airtours criteria 

will only remain the gold standard for as long as no alternative has been applied by DG COMP. 

                                                           
24 BoR(15) 195, p. 40 et seq. 
25 BoR(15) 195, p. 5. 
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3.2.1.7. Prospective market developments likely to lead to oligopolistic market 

structures requiring collective dominance testing 

Question: Are market developments in the two forthcoming regulatory periods (i.e. 6 years in line 

with Article 16(6)(a) of the Framework Directive) likely to result in an oligopolistic market structure 

in one or more of the markets in the electronic communications sector which would require the 

application of the collective dominance test by the NRA in any geographic area of your concern? 

YES. 

Key messages on PROSPECTIVE MARKET DEVELOPMENTS LIKELY TO LEAD TO OLIGOPOLISTIC MARKET 

STRUCTURES REQUIRING COLLECTIVE DOMINANCE TESTING 

 Several contemporary and future developments, including consolidations, evolving 
demand and technological advances, may further sustain the observed trend towards 

increasingly oligopolistic market structures, but their breadth and contingent nature 

does not allow for a proper appraisal over two review cycles in the context of this 

consultation; 

 The prospective consideration of such developments must not impede necessary 
reflection on how to utilize the existing joint SMP standard to address concerns over 

ineffectively competitive markets already today; 

 Fixed access markets are, on the basis of current observations and forward-looking 

analysis, likely to remain the markets most likely to necessitate consideration under 

the joint SMP standard. 

Introductory remarks on question scope 
Prior to addressing the question, ECTA wants to point out that engaging in market foresight 

over two review cycles is itself subject to significant methodological limitations. First, 

potential structural changes in the markets resulting from further consolidation cannot be 

foretold, and it is therefore equally not possible the impact that these may or may not have on the 

emergence or reinforcement of jointly held positions of significant market power, notably by 

making market shares between competitors more or less symmetric. Second, ongoing 

technological developments, notably the evolution towards a fifth generation of mobile 

communications, but also further advances in the unbundling of cable and fibre technologies, may 

impact on the prospective likelihood of joint SMP, notably where access to these technologies and 

the use thereof is unequally distributed. Third, there are import developments on the demand 

side of several markets occurring today that are not solely driven by reactive take-up in response 

to new offers by established operators, but also and to an increasing extent shaped by new 

connectivity requirements for sectors, old and new, that are integrating electronic 

communications into the way they deliver their products. The branching out of transport 

equipment manufacturers and service providers into this domain is but a very visible example of 

this development. An integrated appraisal of these different factors goes far beyond the 

possible limits of a consultation response. ECTA therefore believes it important to 

acknowledge that already today challenges to network access exist that would merit 

consideration under the joint SMP standard. In this sense, the factors identified subsequently 

do not but accentuate already existing concerns. This should not prejudice attempts under the 

current law to render the joint SMP standard more applicable as a tool for addressing these 

concerns in cases of discernible harm, as already suggested in our response to previous questions. 
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Developments likely to increase the relevance of the joint SMP standard 
ECTA considers that present development trends in electronic communications markets overall 

appear to provide several indications that the number of instances will increase in which an 

assessment of whether significant market power is held by several undertakings has to be made. 

In particular, ECTA sees no factors likely to limit the increased occurrence of oligopolistic (and 

quasi-duopolistic) market structures that was also identified by BEREC. Given limits to economic 

sustainability, the number of alternative network competitors will remain small. Accordingly, 

wholesale markets will at best become competitive oligopolies, with the principal question being 

to what extent this enables effectively competitive market outcomes for their customers at both 

retail and wholesale level. This increased occurrence is driven by several trends at both of these 

levels spanning fixed-mobile integration, bundling and the lack of effective wholesale access in 

fixed access markets leading to a trend towards re-monopolisation in the transition to NGA. These 

developments are further buttressed by ongoing industry consolidation via different types of 

concentrations, which recently have also occurred across fixed and mobile markets. In this 

context, the evolving relationship between legacy copper incumbents and cable networks, which 

is however not of equal relevance everywhere in the EU, will require particularly close attention, 

and may prompt further scrutiny from the perspective of joint SMP.  

ECTA considers that Markets 3a, 3b and 4 are those markets that generally show an 

increased occurrence of oligopolistic market structures and are thus most likely to become 

candidates for assessment according to the joint SMP standard. Market 3a, in particular, 

inevitably tends to a quasi-monopoly or non-collusive oligopoly and this is reflected by SMP 

findings in all EU Member States. Market 3b and Market 4 are similarly prone to oligopolistic 

situations. This is reflected, on the one hand, by alternative network operators using physical 

access to unbundled loops not having been able to become effective competitors for wholesale 

central access and wholesale high quality access, on account of differences in network coverage 

and pricing margins not allowing them to make competitive offers. 

3.2.1.9. Need for guidance on 1st Airtours criterion 

Question: In paragraph 62 of its Airtours judgment of 6 June 2002, the General Court laid down 3 
criteria to find collective dominance. The first criterion is a high degree of market transparency where 

members of the dominant oligopoly have ‘the ability to know how the other members are behaving in 

order to monitor whether or not they are adopting the common policy’. In this regard, the Court argues 

that it is not sufficient for each member of the dominant oligopoly to be aware that interdependent 
market conduct is profitable for the parties involved, but that each member must also have a means 

of knowing whether the other members are adopting the same strategy and whether they are 

maintaining it. 

Is Commission guidance needed to explain how to apply this criterion in the framework of ex ante 

regulation in the electronic communications sector? 

 

YES. 

ECTA generally considers that the questions concerning guidance on the application of the joint 

SMP standard, including the individual Airtours criteria as the basis for identifying joint SMP, is 

of the greatest importance to allow for the application of the framework to evolve in line with 

market realities. Therefore, ECTA believes that improved guidance on those criteria for handling 

tacitly collusive oligopolies is needed across the board: It is not a question of whether, but how 

such new guidance should be provided. In this context, ECTA wishes to stress that the deletion of 

Annex II of the Framework Directive weakens the SMP regime and illustrates the inappropriate 



ECTA response to the public consultation on the review of the SMP Guidelines 

 

Page 40/47 
 

timing of the review of the Guidelines relative to negotiations on a proposal for amending the 

legislation on which the Guidelines are based. 

At this point, where the European Commission has launched a study to assist in the revision of 

the Guidelines, ECTA deems it appropriate to await the results of said study for comment and the 

Commission’s proposals informed thereby.  

ECTA will remain available throughout the process to engage with the study team and with the 

Commission to develop guidance that serves the pro-competitive purpose of access regulation. In 

this sense, it calls on the Commission to ensure continued involvement of market participants in 

the review. 

3.2.1.11. Sufficiency of 2nd Airtours criterion 

Question: According to the second criterion set out by the Court in its Airtours judgment, a tacit 

coordination must be sustainable over time: ‘that is to say, there must be an incentive not to depart 

from the common policy on the market’ for the members of the dominant oligopoly.  

The Court ruled that it is not necessary to prove that there is a specific retaliation mechanism, but it 

has to be established that deterrents exist to ensure that there is a long-term incentive for each 

member of the dominant oligopoly not to depart from the common policy, which means that each 

member of the dominant oligopoly must be aware that highly competitive action on its part designed 

to increase its market share would provoke identical action from others, so it would derive no benefit 

from its initiative. 

Is it sufficient to meet this criterion that adherence to the common policy would be in any 

circumstances profit-maximising for each of the members of the oligopoly, i.e. that there are 

sufficiently strong incentives for adherence even in the absence of specific deterrent action by others? 

YES. 

ECTA generally considers that the questions concerning guidance on the application of the joint 

SMP standard, including the individual Airtours criteria as the basis for identifying joint SMP, is 

of the greatest importance to allow for the application of the framework to evolve in line with 

market realities. Therefore, ECTA believes that improved guidance on those criteria for handling 

tacitly collusive oligopolies is needed across the board: It is not a question of whether, but how 

such new guidance should be provided. In this context, ECTA wishes to stress that the deletion of 

Annex II of the Framework Directive weakens the SMP regime and illustrates the inappropriate 

timing of the review of the Guidelines relative to negotiations on a proposal for amending the 

legislation on which the Guidelines are based. 

At this point, where the European Commission has launched a study to assist in the revision of 

the Guidelines, ECTA deems it appropriate to await the results of said study for comment and the 

Commission’s proposals informed thereby.  

ECTA will remain available throughout the process to engage with the study team and with the 

Commission to develop guidance that serves the pro-competitive purpose of access regulation. In 

this sense, it calls on the Commission to ensure continued involvement of market participants in 

the review. 

3.2.1.13. Need for guidance on 2nd Airtours criterion 

Question: Is Commission guidance necessary to explain how to apply the second criterion in the 

framework of ex ante regulation in the electronic communications sector? 
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YES. 

ECTA generally considers that the questions concerning guidance on the application of the joint 

SMP standard, including the individual Airtours criteria as the basis for identifying joint SMP, is 

of the greatest importance to allow for the application of the framework to evolve in line with 

market realities. Therefore, ECTA believes that improved guidance on those criteria for handling 

tacitly collusive oligopolies is needed across the board: It is not a question of whether, but how 

such new guidance should be provided. In this context, ECTA wishes to stress that the deletion of 

Annex II of the Framework Directive weakens the SMP regime and illustrates the inappropriate 

timing of the review of the Guidelines relative to negotiations on a proposal for amending the 

legislation on which the Guidelines are based. 

At this point, where the European Commission has launched a study to assist in the revision of 

the Guidelines, ECTA deems it appropriate to await the results of said study for comment and the 

Commission’s proposals informed thereby.  

ECTA will remain available throughout the process to engage with the study team and with the 

Commission to develop guidance that serves the pro-competitive purpose of access regulation. In 

this sense, it calls on the Commission to ensure continued involvement of market participants in 

the review. 

3.2.1.15. Need for guidance on 3rd Airtours criterion 

Question: The third criterion of the Airtours judgment requires evidence that ‘foreseeable reaction 

of current and future competitors, as well as consumers, would not jeopardise the results expected from 

the common policy’. 

Is Commission guidance necessary to explain how to apply this criterion in the framework of ex ante 

regulation in the electronic communications sector? 

YES. 

ECTA generally considers that the questions concerning guidance on the application of the joint 

SMP standard, including the individual Airtours criteria as the basis for identifying joint SMP, is 

of the greatest importance to allow for the application of the framework to evolve in line with 

market realities. Therefore, ECTA believes that improved guidance on those criteria for handling 

tacitly collusive oligopolies is needed across the board: It is not a question of whether, but how 

such new guidance should be provided. In this context, ECTA wishes to stress that the deletion of 

Annex II of the Framework Directive weakens the SMP regime and illustrates the inappropriate 

timing of the review of the Guidelines relative to negotiations on a proposal for amending the 

legislation on which the Guidelines are based. 

At this point, where the European Commission has launched a study to assist in the revision of 

the Guidelines, ECTA deems it appropriate to await the results of said study for comment and the 

Commission’s proposals informed thereby.  

ECTA will remain available throughout the process to engage with the study team and with the 

Commission to develop guidance that serves the pro-competitive purpose of access regulation. In 

this sense, it calls on the Commission to ensure continued involvement of market participants in 

the review. 
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3.2.1.17. Need for guidance on retail criteria likely to render SMP finding at 

wholesale level credible 

Question: In Article 7 case practice on collective dominance findings by individual NRAs (see for 
example case ES/2005/0330) the Commission considered that retail market conditions may inform 
an NRA of the structure of the wholesale market, but may and need not in themselves be conclusive 
as to the finding of SMP at the wholesale level. 

To make credible the finding of collusion as regards the refusal, price or other conditions of access at 
the wholesale level, the Commission has considered that the NRA needs to demonstrate that the rents 
at the retail level are high enough to incentivise the collective refusal of access to third operators. 
 
The incentive of operators not to grant access was considered difficult to demonstrate if at the retail 
level there were no rents to protect. In the Spanish case mentioned above, the retail market showed 
some structural features – high prices, limited price evolution and high profitability for the operators 
concerned - which appear to have provided sufficient incentives to the three operators concerned to 
collectively refuse access at the wholesale level. 

Should the Commission give updated and/or additional guidance on the structural characteristics of 

the retail market which may render a collective dominance finding at wholesale level more or less 

credible? 

YES. 

ECTA generally considers that the questions concerning guidance on the application of the joint 

SMP standard, including the individual Airtours criteria as the basis for identifying joint SMP, is 

of the greatest importance to allow for the application of the framework to evolve in line with 

market realities. Therefore, ECTA believes that improved guidance on those criteria for handling 

tacitly collusive oligopolies is needed across the board: It is not a question of whether, but how 

such new guidance should be provided. In this context, ECTA wishes to stress that the deletion of 

Annex II of the Framework Directive weakens the SMP regime and illustrates the inappropriate 

timing of the review of the Guidelines relative to negotiations on a proposal for amending the 

legislation on which the Guidelines are based. 

At this point, where the European Commission has launched a study to assist in the revision of 

the Guidelines, ECTA deems it appropriate to await the results of said study for comment and the 
Commission’s proposals informed thereby.  

ECTA will remain available throughout the process to engage with the study team and with the 

Commission to develop guidance that serves the pro-competitive purpose of access regulation. In 

this sense, it calls on the Commission to ensure continued involvement of market participants in 

the review. 
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3.3. Remedies 
3.3.1.  Continued relevance of section dedicated to remedies 

Question: Is section 4.1 of the SMP Guidelines dealing with the imposition, maintenance, amendment 
or withdrawal of regulatory obligations related to SMP operators still necessary given the experience 
of the NRAs since 2002 in the imposition of appropriate regulatory obligations? 

YES. 

Key messages on CONTINUED RELEVANCE OF SECTION DEDICATED TO REMEDIES 

 Dedicated guidance on remedies remains relevant to provide orientation for those 
starting out to apply the framework or training others to do so, to reaffirm basic 

principles of choosing and justifying obligations, and to clarify the relation between 

different types of remedies; 

 The Guidelines must retain the difference between retail and wholesale remedies as 
long as the law has not changed, must clarify what is meant by wholesale remedies `in 

principle` and should provide examples of wholesale SMP obligations for access and 

interconnection in application of Article 8(3)(2) of the Access Directive that the 

Commission has approved in its Article 7/7a practice since 2002; 

 The Guidelines must distinguish between SMP-based and non-SMP-based obligations 
rather than between obligations imposed on SMP operator and obligations imposed 

on non-SMP operators; 

 Likewise, the Guidelines need to clearly convey that SMP-based and non-SMP-based 

remedies remain complements, but can never be substitutes; 

 Remedy design, both within and across market analyses, must be based on a 

proportionality assessment taking account of the level, durability and swiftness of 

goal attainment envisaged. Remedies must only be lifted where this level of goal 

attainment has been confirmed; 

 The Guidelines should call on NRAs to privilege the most pro-competitive remedy in 

terms of technical specifications in view of their market analysis 

As regards the administration of obligations dealt with in section 4 of the 2002 Guidelines, ECTA 

considers that guidance on this aspect of the Article 7 process is still merited and should be 

updated, taking account of established practices. Dedicated guidance on remedies remains 

relevant to provide orientation for those starting out to apply the framework and those training 

others to do so as well as to reaffirm basic principles of choosing and justifying the obligations 

that have to be imposed where one or several undertakings are designated as possessing 

significant market power. ECTA believes that the Guidelines under this heading need to clarify 

the precise types of remedies available and the conditions under which these remedies may be 

applied. 

In what concerns the types of remedies available in the context of Article 7a proceedings, two 

considerations have to be taken into account.  

First, ECTA underlines that it is not appropriate to reflect the change in the types of 
remedies available to NRAs that the proposal for the European Electronic Communications 

Code envisages already at this point in the Guidelines. This illustrates that consulting on a 

revision of the 2002 Guidelines is not appropriate in view of ongoing legislative proceedings that 

may result in a modification of the base legal act. For the time being, reference to both retail and 

wholesale remedies therefore needs to be retained. An update should, however, already now 
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clarify the formulation in point 108 that obligations related to wholesale markets are `[i]n 

principle` set out in articles 9 to 13 of the Access Directive. To the extent that this reflects but the 

possibility for NRAs to impose other obligations under Article 8(3)(2) of the Access Directive, this 

should be explicitly stated. ECTA would propose to appropriately clarify the wording of the 

current point 109 in this sense. Substantively, ECTA encourages the Commission to provide, on 

the basis of established Article 7/7a practice, an exposition of alternative regulatory 

obligations, which should be included in the Guidelines as an open, non-exhaustive list of 

measures that NRAs have imposed under Article 8(3)(2) AcD for access and interconnection 

purposes. 

Second, a further aspect requiring clarification in this context is the distinction between 

`obligations on SMP operators` in section 4.1 and `obligations on non-SMP operators` in 

section 4.3. ECTA would like to stress that the distinction between SMP and non-SMP 

operators as addressees of regulatory obligations under the regulatory framework is 

misguided, since the `obligations on non-SMP operators` effectively can be applied to all 

operators, irrespective of whether they have been subject to an SMP designation or not. In other 

terms, the revised Guidelines should clarify that non-SMP operators can only be subject to 

obligations that are not based on an SMP finding, whilst SMP operators obviously can be subject 

to the entire range of obligations provided for in the framework. ECTA proposes to 

prospectively clearly distinguish between SMP-based and non-SMP-based obligations, in 

accordance with the comments on the development of the SMP and joint SMP standards in section 

3.2 above. 

Concerning the conditions under which the different types of obligations may be applied, the 

2002 Guidelines explain that certain obligations set out in the Access Directive and in the 

Universal Service Directive should only be imposed on undertakings having been designated as 

having SMP in a relevant market, `except in certain defined cases`, dealt with in section 4.3. 

ECTA considers this formulation unfortunate as it suggests that the obligations referred to in 

point 111 could generally only be applied to SMP undertakings, but in a closed list of situations 

also be extended to undertakings without significant market power. This is misleading to the 

extent that the relevant difference is not one in scope of personal application for the same 

obligations, but one in the type of obligations themselves. Therefore, ECTA believes that – in 

addition to the abovementioned editorial clarification regarding the denomination of each type 

of remedies –  a revision of the Guidelines should draw a clearer boundary line between 

remedies based on market definition and SMP designation on the one, and the imposition 

of other regulatory obligations extending to both SMP and non-SMP operators on the other 

hand. A critical difference in this regard is that non-SMP remedies in many cases may be imposed 

by authorities other than regulators. For this reason, the undifferentiated enumeration of various 

obligations in point 124 has little guidance value for regulatory decision-making. On several 

occasions, the relevance of section 4.3 is further reduced by the incomplete or incorrect 

specification of the basis for the obligations in question. Examples in this regard include 

dissonances between the wording of certain indents and the legal basis to which they refer, such 

as the referral, in the third indent, to Article 13 FD, which is accompanied by mention only of 

accounting separation obligations (omitting the structural separation requirement of Article 

13(1)(b) FD), or the referral in the preceding indent to Article 12 FD, accompanied by text 

suggesting that co-location obligations were preserved to NRAs, when this does not match, and  

in  fact potentially contradicts, Article 12(2) FD. Yet another example is the generic reference in 

the sixth indent to `obligations based on the relevant provisions of the data protection [sic!] 

Directive`, which contradicts both Article 8(3) of the Access Directive and language use 
throughout the framework, notably in the Annex of the Authorisation Directive. In ECTA`s view, 

section 4.3 should only be retained if it were clearly and fully aligned with Article 8(3) of 
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the Access Directive, to which it refers, without accurately reproducing it. Otherwise, section 4 

should be revised to simply state that the guidance therein does not prejudice application 

of other obligations that may be imposed outside the SMP regime. Since the latter type of 

obligations are not subject to an SMP assessment, the Guidelines must not leave any doubt about 

their inappropriateness for dealing with significant market power. In particular, the application 

of these obligations can never take precedence over SMP-based obligations. In this sense, SMP-

based and non-SMP-based remedies remain complements, but cannot become substitutes. 

Specifically with regard to `symmetrical obligations` in the sense of Article 12 FD, ECTA would 

stress that these prospectively should only be applied subsequent to a market analysis where 

neither single nor joint SMP is found. 

Moreover, ECTA wants to emphasize the relation between SMP designation and the effectiveness 

of remedies. The 2002 Guidelines appropriately emphasize that the selection of particular 

remedies has to be justified both in terms of the objectives of Article 8 FD and the proportionality 

to achieving those objectives. Thus, an SMP finding by itself does not automatically lead the 

NRA to select any specific obligations; yet effective, sustainable and swift removal of SMP 

must be the principally determining factor in this selection. This is all the more true in ex 

ante regulation where obligations have to be actively designed rather than approved. NRAs must 

thus be able to choose the most appropriate set of obligations to lastingly ensure the most 

effective promotion of this objective within the shortest timeframe possible. ECTA therefore 

strongly supports maintaining the guidance in point 114 that NRAs have to impose at least one 

regulatory obligation on an undertaking found to command significant market power. 

Proportionality has here to be assessed in view of the level, durability and the swiftness of 

goal attainment. Where a single remedy cannot foreseeably be expected to achieve this, the NRA 

must accordingly diversify the selection to ensure that effective and sustainable competition is 

brought about in the most expedited manner. In the same sense, NRAs should, also 

prospectively, only lift regulatory obligations where there is clear evidence of them having 

achieved their objective. Unlike what point 119 of the 2002 Guidelines suggests, this is a 

concern not only or only particularly in the early stages of the implementation of the framework, 

but remains equally fundamental at the current stage of market development and for future 

regulatory practice. Therefore, ECTA believes that prospective remedy selection must 

systematically be accompanied by an appropriate evaluation of existing remedies with 

regard to the level of goal attainment achieved. Such guidance merits retention in the 

Guidelines to stress continuity between remedies within and across different review cycles, and 

to provide orientation to NRAs newly beginning to apply the framework or training new staff. 

As a related point, ECTA considers that regulators should select remedies in a manner that 

reinforces the pro-competitive purpose of access regulation. Where the same remedy can be 

technically designed in a way that allows for pro-competitive results without (re)creating 

structural imbalances between incumbent and alternative operators, NRAs should opt for the 

technical specifications most likely to benefit competition. In ECTA`s view, the Guidelines 

should call on NRAs` to demonstrate the effectiveness of regulatory intervention in terms 

of the most pro-competitive remedy design. This should be prefaced by due consideration of 

alternative operators` needs in the process of remedy selection. Only this can avoid inappropriate 

remedies that are unlikely to be taken up by alternative operators – a situation that ECTA 

continues to observe in jurisdictions across the EU – and attempts at re-monopolisation by way 

of technology selection. 

Finally, ECTA wants to here touch on the design of remedies in light of the tendency to bundled 

product offers (regarding the need for guidance on how to identify bundle markets, see our 

response to question 3.1.11 above). ECTA proposes that where a regulatory authority during a 
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review cycle for which the market analysis has already been conducted, identifies that bundles 

bear on market developments to an extent that might have led it to consider the definition of a 

bundle market, notably where this presents possible prejudice to future competitive outcomes, 

the authority should take account of this, where possible, by reviewing the remedies imposed, 

with a focus on the wholesale market. The next market analysis should then review the 

effectiveness of that intervention and, on that basis, determine the need for defining a bundle 

market. 
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3.5 Other 
3.5.3.  Frequency of future reviews 

Question: How often should the future SMP Guidelines ne reviewed? 

OTHER 

ECTA considers that this question can only be adequately addressed in view of the outcome of the 

legislative process on the European Electronic Communications Code, and calls on the 

Commission to ensure stakeholder involvement on this question. It is ECTA's view that a future 

review should not await another 2,000 notifications. 


